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IN THE UNITED STATES LLSTEICT COURT
FOR TAE DISTRICT Ot LAHO

, ) - CIVIL ACTICN NO.
UNLITED STATES OF AMERICH, 99-296-L-2LH
‘Plaintiff,

V.

N

FMC CORPORATION, and 1 . REMEDIAL DESIGN/
J.R. SIMPLOT COMPANY, }  REMEDIAL ACTION CONSENT
'y DECREE WITH DEFENDANT
Defendants. } J.R. SIMPLOT COMIANY

I. BACKGROUND -

A.- The United Slales of America (“United States”), cn
behalf of the Administrator of the United States Environmental
Protection'Aqency ("EPAR"), filed a complaint in thig-matter
againgt the J.R. Simplot Company- (*Simplot”; pursuant to Sections
106 and 107 of thé Comprehensive'Environmental Response,
Compensaticn, and Liability Act {({“VCERCLA™), 42 U.S.C. §% %¢€Q¢g,
9n07.

B. Thé.United Sta%es in its complaint secks, inter a2lia:
(1) reimbursement of <ost3s incurred by zZPA and the chartmgnt ol
Justice for fespogse actions at the Fastsrn Mi:héud Flacs {“EMI™ .
Superfund Site (“"Site”) Ln Pocatello, Idaho, —ogether with |

accruad interest; and (2) performance of'response work by
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defendant Simplot for the Simplot OU Area of the 5ite consistant
with the National -Contingency Plan, 40 C.F.R. Part 300 (as

amended) (“NCP").

C.  In accordance with the NCP and Section 121(£){1) {F) of

CERCLA, 42 U.5.C. 9¢21(f) {1)(F), EPA notified the State or

155]

1=

Iaaho fthe “State”) of negotiations with poten:ially rasponsible
parties rcyarding the implementation of the remedial‘déaiqn and
remedial action for the Site, and'E?A has provided the State with
an opportunily to participate in such negotiations and oe & party
to this Consent Decree.

D, In accordance with Section 122 (3) (1) of CERCLA; 42
U.5.C. § 9622(3j) (1), EPA notified the U.S. Department of
Interior, including the U.S5. Fish and Wildlifé Service, on August
15, l§97 of negotiations with potentially responsible parties
regardinq the relcase of hézardous sulbstances thaf may have
resulted in injury to the natural resoufccs under Federal
trusteeship and cncouraged the trustee(s) to participate in the
nzgotialion ©f this Consent Doecres,

E. The defendant entering into this Consent Décree,
SimplOL.(“Settlinq.DEfendant”), does not admit aﬁy liability to
Plaintiff arising out of the tranﬁacnions or occurrcnces alleged
in the compiaint, and does not acknowledge that thce release or
threatensd release of hazardous substances at or from the 3Jitce
constitutes an imminent or substantial cndangerment to the puklic

health or welfarc or Lhe environment.

(¥h]

F. pursuant to Section 105 of CERCLA, 12 U.S.C. § 3603,

EFA placed the 3Zite on the National Priorities List, set forth at

40 C.F.R. Part 300, Appendix B, by publicaticn in the Federal
J.R: SIMPLOT OU EMF RD/RA CONSENT DECREE - 2
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Fegister on August 30, 1990, 55 Fed. Req. 35502,

G. - in respense o a release or a substantial threat ol a
release of hazardous substances at or {rom the Site, Settling
Defendant and FMC Corporaticn (“FMCY] commencéd a Remedial

Investigation and Feasibility Study (“"RI/FS”) rfor the Site

pursuant to 40 C.F.R. § 200.430, in Junc 1991, pursuant teo an

Administrative Order On Consent issued by FPA on May 30, 1991,
H. Settling Defendant completed a Remedial Tnvestigation

("RI”) Report and a Feasibility Study (“F3”) Report in April
1997.

I. Pursuaht ﬁo Section 117 of CERCLA, 42 U.S3.C. § 9617,
KEA pubiished notice of the completion of the £S5 and of thc
proposed plan for remedial action on April 21, 1%9%7, in a major
newspaper of general circulation, the Idaho SLata Journal, and in
the Shoshone Bannock News. EPA brovided an cpportunity-for
written and oral comments from the public on the proposad plan
for remedial action. Public meetings Lo discuss the proposed
remedizl action were held on Mav 13-14, 1997 in Pocatello, and an
the Fort Hall Reservalion. Copies of-writteh sublic comments
submilted are available as part of the administrative Lecorc.

J. The decision by EPA'Qn the remed;al action Lo be
implemented at the Zite 1s embodied in a final Record ol Decision
(“ROD”), issued on June 83,1998, on which the State has ¢given iUs
concurrence. The ROD ihcludes a responsiveness summary to the
public comments. Notice of the final plan was publizhed 1n
accordance with Séctién 117 (b) oif CERCLA.

K. Bésed on the Information pfesently available.to EPA,

EPN believes that Lhe Work will be properly and prompitly
J.R. SIMPLOT QU EMF RD/RA CONSENT DECREE - 3
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conducted by Scttling Defendant if conducted in accordance with

the requirements of this Consent Decree and its appendices.

1. Solely for the purposes of Secrion 113(j) of CERCLA,

the Remedial Action selected

by thoe ROD and the Werk Lo be

performed by Settling lefandant-shall constitute a responss

M. This Consent Decree

action taken or orderced by the President.

resglves the United States’ claims

against Simpleot under Sections 106 and 107 of CERCLA for Past and

Interim Response Costs incurred at the Site, and for Simplot's

implementation ot response actjons for the Simplot OU Area of thc

5ite, as those terms are defined herein, and its reimbursement of

the United States’ Future Response Costs associated with such

response actions. The Parties recognize, and the Court by

entering this Consent Decree

finds, thnat this Conszent Decree has

‘peen negotiated by the Partics in good faith and implementation

of this Consent Lecrce will expedite the cleanup of the Simplot

OU Area of the Site and will

avoid prolenged and complicated

litigation betweén the Parties, and that this Consent Decree is

fair, reasonable, and in the

public i1nterest.

NOW, THEREFORE, it 1is hereby Order=d, Adjudged, and Decresd:

( II. JURISDICTION
1. This Court has jurisdiction over the subject matter of

this action pursuant to 28 1.

$5 9805, 9607, and 9€13(b).

S.C. 5§ 1331 and 1345, and 42 U.5.C.

This Court also has personal

J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 4
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_United States and upen -Settling Defendant and ils succes

jurisdiction over Settling Defendant. Solely for the purposes of

rhis Con

i

ent Decrss and the underliying cemplaint, Settling
PDefandant waives all objecticons and defenses 1t may have 1o
jurisdiction of Lhe Court.or to wvenue in rhis District. Zentling
Defendant.shail not challengs the terms of Lhis Consent Decrse oOf
this Court's jurisdiernion to enter and =anforce tnis donsent

Decree.

III. PARTIES BOUND

2. This Consent Decree applies to and is binding upon Lhc

ors and

0]

assigns. Any change in ownership. or corporate status of Settling

Defendant including, but not limited to, any transfer of asssts
or real or personal property, shall in no way alter Settling
Defendant's responsibilities under this Consenl .Decree. |

3. Settliné Defendant.shall_prévide a copy of this Consant
Decree fto each contractor hired to perform the Work (as defined
below) required by this Consent Decree and Lo each psrson
representing Settiing Defendant with.respcct_to the Work and
shall condition all contracts entered into hereunder upon
performance of the Work in conformity with the terms of this
Consent Decree. Settling Defendant or it= contractors shall
provide written notice of the Consent Decree to all
subcontractors hired to perform any portion of the Work regui~ed
by this Con¥ent Decres.,  Setiling Déféndant shall nonetheless EE
responsible for ensuring that its contractors and subcontractérs
perform the Work_&ontemplated hercin in accordance with this
Consent Lecree., With regard to the activitiss undertaksan

pursuant to this Consent Decreeé, zach contractor and

J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 5 ,
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subcontractor shall be deemed to be in a contracrtual relaticnship
with Settling Defendant within the meaning of Seciion 107 (2) (3)
ot CERCLA, 42 U.5.2. § 9607 (b) (3).

TV. DEFINITIONS

g, Unless otherwise exprossly prévided hersin, terms dsocd
in this Consenl Decree which are defined in CERCLA or in
requlations promulgated under CERCLA Shal; have the meaning
assigned to them in CERCLA or in such regulations. Whenc§e:
terms listed below are used in this Consent Decree or in the

appendices attached hereto and incorporated hereunder, the

tollowing definitions shall apply:

SCERCLA?'shall mean the Comprehensive Envirdnmental
Response, Compensation, and Liability Act of 1980, as amended, 12
U.S.C. 8§ 9601 et ggé.

“Consent Decree” shall mean this Decree and all appendices
attached hereto (listed in Section XXIX). 1In the cvent of

1

|—+

conflict between this Decree and any appendix, this Decreec sha
control.

“Day” shall mean a caleﬁdar day unless expressly stated to
be a working day. “Working day” shall mean a day other than a
Saturday, Sunday, or Federal holiday. In computing any period of
time.under this Consent Decree, whore rhe last day would fall on
a Saturday, Sunday, or Federal holiday, the pericd shall run
until the ciose of business of the nex= working dav.

“EPA” shall mean the United States Environmental Protecition

47}

agency and any suécessor departments or agenciss of the United

States.,

iy
-t
L
]
D
it

“WEMC OU Area” consists of the “FMC Plant Area” as th
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE ~- 6




{—s

o

o

~J

[e s

O

10

o o
is defincd by Ssction 1.3 of the ROD, which. definition doe$ not
include the “Qff-Plant Area” &= deiined py Sectlon 1.3 of the
ROD.

“Future Response Costs for the Simpion and FMC QUs” shall
mean.all costs, including, but not limited te, direct and
indirect costs, that the_United States incurs with respect te the
Simplot and IMC OU Areas of the Site in reviewing or developing
plans, reports and other items pursuant -te this Consent Deéree,
verifyving the Work, or -olLherwise implemanting, oversceing, o
enforcing this Consent Decres, inciuding, but nol limited to,
payrﬁll Ccos3Ts, contractor costs, travel costs, laboratory Costs,
the c¢osts lncurred pursuant to Sections VII, IX finclndinq, buct
not limited to, the cost of attorney time and any monies paid to
secure ac¢cess and/or to secure or implement institutional
contrels including, but not limited to, the amgunt of sust
compensation), XV (Emergency Response'ACtion), and Paragrapb 85

of Section XXI- (Work Takeover). Future Response Costs shall also

include all Interest on the Past Response Costs that has accrued

pursuant to 42 U.S.C. § 9607(a) during the period Irom March 31,
1998 to the date of entry of this Consent Decree. Fulure

Response Costs shall not include costs incurred by the Agency Llor

‘Toxic and Substances Disease Registry (“ATSDR”) for any health

assessment or health effects study carried oul under Section

ul

104 (1) of CERCLA, in response tc a releass or Threatensd release
of hazardous substances from Lhe Site.
“IDHW” =hall 'mean the Idaho Department of Health and

Welfare, Division of Envirconmental Quality, and any successor

departments or agencies of the State.

J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 7
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“Interest” =zhall mean inlcrest at the rate spociiied for
interest on ilnvestments of the Hazardous Zubstance Superfund

established under subchapter A of Chapter 98 of Title 26 of the

U.g. Code, compounded on October 1 of each year, in accordance

with 42 U.5.C..§ 9607{al.

“Interim Responsze Costs” shall msan  all ceosts, . including
direct and indirect costs, paid by the Urnited States in
connection with the Site between March 31, 1998 and the
effective date of this Consent Decre=, or incurred prior to the
affective date of this Consent Decree but paid after that date.
“Interim Response Costs” shall ner include sests incurrved oy
ATSDR for any health assessment or health effocts study carried
out under S$Section 104(i} of CERCLA, .in response to a release or
threatenéd release of hazardous substances from the Site.

“National Contingency Plan” or “ﬁCP” shall mean the National
0il and Hazardous Substances Pollution Cohtingency Plan
promulgated pursuant to Scction 105 of CERCIA, QZ’U.S.C. 5 %6045,

codified at 40 C.F.R. Part 300, and any amendments therato.

“Operation and Maintenancc” or "0 & M” shall mean ell

1]

activities required to maintain the effectiveness of the Remedial
Action as required under thie Operation and Maiﬁtenance Plan
approved or developsd by EPA pursvant to this Consent ﬁécrea and
the Statement of Work [“S0W”].

“Paragraph* shall mean a portién of thiz Conscnl Decree
identitfied by an arabic numeral or an upper case letter.

“parties” shdll mean the United States and Sattling
Defendant.

“Ifast Response Costs” shall mean all czostz, including, but

J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 8
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not limited to, direct and indirect costs, Lhat the United States
paid’at or in connection with the Site tﬁrouqh ‘March 31, 1998,
including Interest on all such costs accrued pursuant to 42
U.5.C. § 9607(5) through such date. "Past Response Costs" does
not include cests incurrad by ATSDR for any health assessment or
health effects study Carriéd cunt under Soction 104(1) of CERCLA,
in respecnse to a release or thfeatened release of hazarddus
substances from the Zite. |

“performance Standards” shall mean the clsarnup standards and

other measures of achievement of tThe qoals of the Remediel

T

Action, set forth in Section 10 of the ROD and Section (Il of th

S0W and any modified standards established by EPA pu:sﬁant to the

“technical impracticability” provision of Paragraph 13.
“Plaintiff” shall mean Lhe United 5tates.

nded,

.

“RCRA” shall mean the Solid Waste Disposal Act, as ams
, :

42 U.S.C. §§ 6901 et seq. (also known us the Rescurce
Conservation and Recovery Act).

“Record of Decision” or “ROD” shail mean che EPA Record of
Decision relating to the Site 5i§ﬁed on .Juns 8, 1998, by the
Regional Administratcr, EPA Region 10, and ail attachments
thereto. The ROD is attached as Appendi# &,

“Remedial Action” shall mean Lhose activities, except for.
Operation and Mainteﬁance, to be>undertaken by Settling Defendant
at the Simplot OU Arca to implement ths ROD, in accordance.with
the SOW and the final Remedial Design Reperts and Remedial Action
Work Plans and otRer plans approved by LPA.

“Remedial Action Work Plan” shall mean the document

nr Decree and

T

developed pursuant to Paragraph 12 of this Cons
J.R, SIMPLOT OU EMF RD/RA CONSENT DECREE - 9
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approved by EFA, and any amendments théreto.
“Remedial Design” shall mean those activivies to be
undertaken by Settling Defendant at the Simplot 00 Areas to

develop the final plang and specifications for the Remedial

Action pursuant to the Remedial Design Reports.

“Remedial Design Reporits” shall-mean the documents thal havs

beon developed pursuant to Paragraph 11 of this Consent Decres
and approved by EPA, and any amendments thcreto.

“Section” sﬁall mean a-po;Lion of thisz Conzent Decree
identified by a roman numeral.

“Settling Defendanc” shall mean Lhe J.R, Simplot Company.

“Simplot QU Area” consists of the “&Gimplot Plant Area” as

N

that area is defined by Section 1.3 of the ROD, which definition

does not include the “Off-Plant Area” as defined by Section 1.3
of the ROD.

“gite” shall mean the Eastern Michaud Flats (“EME”)
Superfﬁnd Site, in the state of Idaho, approximately 2.5 miles
northwest of the city of Pocatello, |

“State” shall mean the State of ldaho.

“Statement of Work” or “SOW” shall mean the statement of
work for implementation of the Remedial Design, Remedial Action

ol

and Operation and Maintenancce at the Simplet QU of the Site,

Nl
"

zet forth in Appendix B to this Censent Decree and any
Y T

modifications made in accordance with this Censent Decree.

“Supervising Contractor” shall mean the principal contractor

retained by Lhe Settling Defendant to supervise- and direct the
implemantation of the Work under this Consent Decree.
“United States” shall mean the Uniled States cif NAmerica.

“Waste Material” shall mean {1) any “hazardous substance”
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 10
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under Section 101(14) of CERCLA, 42 U.5.C. & 2601i14): (7] ény
pollutant or contaminant under Section 101(33), 42 U.5.C.

S 8601(33); and (3) any “solid waste” under Se:tiﬁn 1004 (27 ot
RCEA, A2 U.3.C. 5 6302(27).

“Work” shall mean all activities Settling Def=ndant is
required Lo perfofm for thg Simplot QU Area nnder this Congent
Decree, except Lhose required by Section KXV {Retention of
Records) .

V. GENERAL,_PROVISIONS

5. Ohijectives of the Parties.

The objectives of the Parties in entsring into this Consent
Decree are to protecl public health or welfare or the environment
at the Site by the design and implementation of response actions

for the Simplot OU Area of Lhe Sitc by Scttling Delendant, to

1]

reimpurse response costs of the Plaintiff, and to resclve th
claims of Plaintiff against Settling Defendant as provided in
this Consent Cecree.

&, Commitments by Settling Defendanc,

Settling Defendant shall ¥inance and perform the Work in
accordance with this Consent Decree, thé ROD, the sSOW, and all
work plans and other plans, standards, séecifications, and
schedules set forth herein or developed by Scltling Defendant and
approved by EPA pursuant'Lo this Consent Decrec. Settling

Delendant shall also reimburse the United States fFor Past,

3

Interim and Future Respeonse Costs as provided in this Consent

n‘

Decree.

7. Compliance With Bpplicable TLaw.

All activities undertaken by Seluling Delbendant pursuant Lo
J.R. SIMPLOT QU EMF RD/RA CONSENT DECREE - 11




[N

o

10

11

12

13

14

15

@ ®

this Conszent Decree'shall be performed in acﬁmrdance with the
requirements of all applicable federal and state laws and
requlations. Settling Defendant must alsc comply with all
epplicakbls or rélevant-and appropriéte requirements of all
Federal and state environmental laws.as set forth in Lhe ROD and
the SOQ. The activitlies conductad pursuant to this Consent
bccree, if approved by EPA, shall be considered Lo be consistan

with Lhe NCP.

3, Permits.
" a. As provided in Section lZl{e} of CERCLA and

Section 300.400(e) <f the NCP, no permit shall be raguired tor

any portion of the Work-conducted entifely on-site-(igg;, within
the areal extent of contamination or in very close proximity to
Lhe contamination and necessary for implementation of the Work).

Where any portion of the Work that is not on-35ite requires a

federal or state permit or approval, Settlirg Defendant shall

submit ftimely and complcete applications and take all arher

actions necessary to obtain all such permits or approvals.
o. Sctbtling Defendant may seek relici under the

nrovisions of Section XVIII (Force Majeure) of thi; Consent

Decree for any delay in the performance of the Werk resulting

‘from a failure to obtain, c¢r a delay in obtaining, any permit

required for the Work.

<. This Consent Decre& is not, and =shall nof e
construed to bes, a permit issued pursuant to any federal or state
statute or regulation.

9. Notice to Successors-in-Title.

a. With respgect to any property owned cor contralled by

J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 12




12
13

14

' lI ' . ! ‘l’

the 3cttling NDefendant that is located within the Site, within 30

days after the entry of this Consent Decree, 3ettling Defendant

shall submit to EPR for review and approval a notice to be filed

wiltlh the Recorder's 0Office, Bannock County, 5State o

b=t

Idaho, wnich

T

shall provide notice to all successors-in-title that fhe oroperny
is part of the Site, thar LPA sclected a remedy for the Site on
June 8, 1998, and thaE Settling Defcendant has entered into a
Consent Decree requiring implementation of the remedy. Such
notice(s) shall identify the United States District Court in
which the Consent lescree was filed, thce name and civil action
number of this case, and the date the Conszent Decree was entered
by the Court. Settliﬁg Defendant shall recovd the notice!(s)
within 10 days of EPA's approval of Ehe.notice(s)._ Settling
Defendant sﬂall provide EPA with a rtiried copy of the recorded
notice (s) within.lO days of recording such noTice (s

ast 2Q

T
{n

b. Prior Lo Lhe delisting of the.Site, at 1
days prieor to ths conveyance of any interest in pfopertf b&ned )Y
Settling PDefendant located within the SilLe lncluding, but not
limited to, fce interests, leasehold interests, and mortgage

interests, Settling Defendant shall give the grantcee written

onsent Decrece, (ii) any instrument by which

G

notice of (i) this
an_interest in réal property has been conveyed thaL confers a
right of access to the Site (hereihafter refarred to s ‘access
easements” ) pursuaﬁt to Section IX (Rccess anc Insﬁitutional
Controls), and (iii) any instrument by which an interest in real
property has been’ conveyed that conferé a right te znforce
restrictions on the use of such proparty (hersinafter referred o

s “restrictive easements”) pursuant fo Section IX {Access and

a
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 13
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convevance, SetLliﬂg Defendant shall algc q
EPR and the State of the propoé@d conveyanas, including the name
and address of fhe grantee, and the date on which notice of :hé
Consant>beﬁree, access easements, and/or restrictive cascments
was oiven to the grantes,

c. In the event of any such conveyance, Settling
Defendant's obligalicns under'tﬁis Consent Decree, 1ncluding, but
not limited to, its obligation to pfovide oL SEcure access and
institutional controls, as well as to abide by such institutional
controls, pursuant to Section IX (Access and Institutional
Controls) of this Conssnt Decrece, shall ContinueTtQ be met by fthe
Settling Defendant. In no event shall the conveyapcé.release or
otherwise affect Lhe liability of Setrling Defendant Lo comply
with all provisicns cf this Consent Decrse, absent the prior
written consent of EPA. If the United States approves, the
grantee may perform some or all of the Work under this Consent

Decree.

. ¥YI. EBERFORMANCE Ot THE WORK BY SETTLING DEELENDANT

10, Seleclion of Supervising Cpntractor.

a. . BAll aspscts of the Work to be performed by
Ssttling Defcendant pursuant te Sections VI {Performance of the
Jdork by Settling Defendant); VIT (Remedy =Review), VIII {Qualizy
Assurance, 5ahpling'and Data Analysis), and XV (Emergency
Response) of this Consent Necree shall be under the direc:ign SN
supervision of thé Supervising Contractor, the selection of which
shall be subject to disapproval by EPA. Within 30 days after the

lodging of this Consent Decree, Settling Uefendant shall notify
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 14 -
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EPA iﬁ writing of thé name, title, and gualiiication:z of any
contractor proposed to be the Supervising Contraciaor. SRR will
is=ue a notice of disapproval or an authorization Lo proceed. If
at any time thereafter, Setlling Defendant proposes to change a
Supervising Contractor, Settling bDefendant shall give such notice
to EPA and must obtain an authorization to proceed from EPA
before the new Supervising Contracior performs, directs, or
supervises any Work under this Consocnt Decree. The 3ettling
Defendént’s Project Coordinator désignatcﬁ pursuant Lo Section
XII may also be designated to carry out mhe functions of the
Supervising Contractor.

b, If EPM disapproﬁés a proposed Supervising -
Contractor, EPA will notify Settling Cefendant irn writing,
Settling Defendant‘shall submit to EPA a list of contractors,
inciuding the qualifications of éach contractof, that.wogld be
acceptable to it within 30 days of receipt of FPA's disapproval
of the contractor previously proposed. EPAR will provide written
notice of the names of any.ContraCtor(S).that it disapproves and
an authorization to proceed with respect teo any of tne other
cdntracfo:s. Settling Defendént may. select any.contractor from

that list that is not disapproved and shall notify EPA of the

name of the contractor selected within 30 days of EPA's

autherization to proceed.

]

C. If EPMA fails to provide written notnics of it
authorization to proceed or disapproval as provided in this
Paragraph and this$ failure prevents the Settling befondant from

meeting one or more deadlines in a plan approved by the EBEA

pursuant to this Consent Decree, Settling Deicndant may seek

J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 15
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relief under the prowvisions ©
noreof .
11. Remedial Design.

a. The Parti=ss have divided Remedial Design reporting
and deliverables for the Simplot'OU into separate theqories ot
Work with corfésponding reports called Remadial Design Reports
(RDR3) including Final Design Reports as set forth in the H0W,
including a schedule Lor submission. This division reflects
tasks pfeviously undertaken; differences in time lines require@
for tasks, and is more efficient than use of a singls Remedial
Design Work Plan as contcmplated by the'Mndel RD/RA Consent
Decree. Upon approval by EPA, each RDR shall bte incorporated
into and become enforceable under this Consent Decree. Within &0
days after EPR's issuange of an authOrization to proceed, the
Settling Defendant Shall submit to FPA and the State a Health and
Safety Plan for field design activities which.conforms to the
applicable Occupational 3Jafsty and Heaith Administration and EPA
requifements_including, but not limited to, 29 C.F.R. § 1910.120.

. Upon approval of zach RDR by EPA, ana submittal of
the Health and Safety Plan for all field'activitiés te EPA,
Scttling Defendant shall implement the RDRs. Settling Defendant
shall submit all plans, -submittals and other deliverabkles

required under the approved RDR{3) to EPA in sacordance with

(1))
i)

Section K1 {(EPA Approval of Plans and Cther Submizsicns!.  Unle
otherwise directed by EPA, Settling Defendant shall not commencase
further Remedial Design activitics at the Site prior to approval

of the RDR for such work.
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12. Remedial Action.

a. Within 90 days after the approval of each Finai
Desiqn Report, Scttling Defendant shall submit & work plan to EPA
for the performance oi such Component Remedial Action at ths
Simplot-OU {(“Remedial Aétion Work Plan”) as set forth in the SOW.
Together, Lhe Remedial Action Work Plans shall provide for
construction and implementation of Lhe remedy ;et forth in the
ROD for the Simplot OU Area and achievement of the applitable
%efformance Standards for the Simﬁlot OU Rres, in accordancs wioh
this Consent Decree, the ROD, the 30W, and the dessign plans andg

specifications developed in accordance with the Final ERLDR

approved by EPA. Upon approvalrby EPA, each Remsdial Action Work

Plan shall be incorporated into and become enforceable under this

Consent Decrea. At the same time as it submits the first

Remedial Action Work Plan, Settling Defendant shall submit a

Health and Salety Plan to EPA for field activities required by

the Remedial Action Work Pléns which comforms to the appliéable
Qcecupaticnal SafoLy and Heélth'ﬁdministration and FPA -
reguirements including, but not limited to, 29 C.F.R. & 1510.120.
b. Remedial Action Work Plans shall include the
following: (l) the schedule f[or completibn QI the Remedial

Action; (2) method for selcction of the contractor; (3) schedule

for developing and submitting other required Remedial Acticn

Quality Assurance Plan; (%) a groundwater monitoring plan; (6)
methods for satisfying permitting reguirements if applicable; (/)
methodology for implementation of the Operation and Maintenance

plan; (8) methodology for implementation of vhe Contingency Flan;
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(9) tentative formulation of —he Remedial Actiocon team:'(lO)
construction duality controi plan (by constructor); and (11)
procedures and.plans for the decontamination of equipment and the
disposal of contaminated materials. Kemedial Action Work Flans
also shall include a schedule for implementation of all

applicable Remedial Action tasks identilied in the final design

submittal and shall identify the initial formulation of the

-

Settling Defendant's Remedial Action Project Team {including, but
not lLimited to, the Supervising Contractor).
‘ : C. Dpon approval of sach Remedial Action Work Plan by

EPA, aller a reasonable opportunity for review and comment by the

‘State, Settling Defendant shall implemcnt fhe activities required

dndér such Remedial Action Work Plan. Settling Defendant snall
submit to EPA and the State all plan§, sukmittals, or other
deliverables required under the appboved Remedial Action wOrk'
Plan 1in accordancs with the attached SOW. Unless otherwise
directed by EPA, Secttling Defendant shall not commencaIphySical
Remedial Acticn activillies At the Site prior to.approval'of the

applicable Remedial Action Work Plan.

13, Attainment of Performance Standards.
Settling Defendant shall continue to implement the Remedial

Action and O&M until the Performance Standards are achieved for

Y A5 15 otherwise

1o

the Simplet OU Area and for so long therzalt
required under this Consent Decree. Settling Defendant reserves
the right to =zeek relief pursuant to 42 U.5.C. § 9621(d) (4) (C) or

40 C.F.R. § 300.430(f) (1) (ii) (C) (3).

J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 18
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i4. Modificaticn of the SOW or Related Work Plans.

s. [T EPA detcrmines that modificaticn to the work
for the Simplot OU Area. specificd in the 50W and/or in work plans.
develcped purscanl to the 30W 1s necsssary to achieve and
maintain the Performance Standardsﬂor te Ccarry out and maintain
the cffectivensss of the remedy zet forth in the ROD, EPA may
require that such moditication be incorporated in the 30W and/ér
such Qork plans. - P;ovided; howevar, tb:t a modiricaticn may anly
be raguired pursuant. to Lhis Paragraph to ths axtent that it 1;'
consistent wilth the scope of the remedy selectad 1n-the ROD..

b. For the purposcs c¢f this Paragraph 14 and
pParagraphs 48 and 49 only, the “scope of the remedy selected in

3

or tne

h

the ROD” is limited to the specific actions detailled
S3implot QU Area in Section 10.1, sntitled “Selected Remedy” ot
the ROL, as further detailed in Section IiI.'D. of Appendix B.

c. If SetLling Defendant objects to any modification
determined by EFA to be nccessary pursuant te this Paragraph, 1t
may seek dispute resolunion.pursuant to Section XIX (Dlspute
Resoluticen), Paragraph 66.(record ravicw) . The SOW and/or
rzlated work plans shall be modified in acéordance with fingl
resélution of the dispute.

d. Settling Defendant shall implement any work
required by any modificationé incorporaﬁed in fhe SOW and/cr in
work plans develoved pursuant to the SOW in accordance'with this -
Faragraph. | |

e. Nothing irn this Paragraph shall be construed to
limit EPA's authority to require performance of further response

actions as otherwise provided in this Consent Decree.
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15. Settling Defendant acknowledges and agreess that nothing
in this Censent Decree, the 50W, or the Remedial Design~3eporfs
or Remadial Action Work Plans constitutes a warranlty or
representation ot anylkind by Flaintiff that cempliance with the
wofk requircements set forth in thé-SOW and the Work Plans will
achieve tThe Ferformance Staﬁdarda.

16. Shipments of Waste Malerial Out of St

ate
Ca. Settling Defendant shall, seven days prior to any

off-3Site shipmant of Waste Material generated from the

performance of the Work to an out-of-state waste management

facility, provide written notification to the appropriate state

environmental official in the regeiving facility'= state and to
the EPA Project Coordinator of such shipment of Wasts Material.
However, Chis notification requirement shalil not apply to any
off-3ite shipments when the Lotal volume of each such shipment
will not cxceed 10 cubic yards.

. Settling Detendant shall includé in the written
notification the following informatiorn, whére availakle: {1) the

name and location of the facility to which the Waste Material is

to be shipped:; (2) the type and quantity of the Waste Material to

he shipped: (3) the expected =chedule for the shipmcn; ol the

‘Waste Material; and (4) the method of transportation. Settling

Defendant shall notify the state in which the planned recviving
facility is located of major changes in the shipment plan, such

as a decision to ship the Waste Material to another facility

1]

within the same sfate, or to a facility in another state.

rt
1]
it
g

<. The identity of the receiving facility and =

will be determined by Settling Uefendant following the award of
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the contract for Remedial Action construction. Sesttling

Defendant shall provide the information required by Paragraph

16.b. as socn as practicable after che information is identified
and seven days betore the Waste Material is actually shipped.

VII. REMEDY REVTEW

17. Periodic Revisw. Seitlinq Defendant shall conduct any
studies and investigationg as requested by EPA in writing for the
Simplot. OU Area, in order td permit EPA to conduct reviews of
whether the Remedial Actioﬁ is protectivé of human health and the
environment at least every five years as required by Section
121 (c) of CERCLA and any applicable regulations.

18. EPA Selection of Further Response Actions. If EFA

determines, al any tTime, that the Remedial Action is not,
protectivé of human healch and thé envirconment, EPA may seleact
further response acticns for the Site, including the Simplot QU
Area of the Site, in accordance with the reguirements of CERCLA
and the NCP.-

19. Opportunity To Comment. Set:tling Defendant and, 17

requircd by Sections 113(k) (2) or 117 oi CERCLA, the public, will
be provided with an opportunity to comment on any further
response'actions proposed Ey EPA as a result of the review
conductsd pursuant Lo Section 1?1(c)'§f CERCLA and to submit
written commehts'for the record during tﬁe comment pefiod.

20. Setrling Delendant's Obligation To Perform Further

Response Actions. (f EPR selects further response actions for

the Simplot and/of FMC OU Areas, Settling Defendant shall
undertake such further response actions to the extent thal Lhe

reopener conditions in Paragraph 81 or Paraygraph 32 (United
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States' reservations of liability based on unknown. conditions or
new informafion) are satisfied. Sentling Defendant may invoke
the procedures sct forth in Section XIX (Dispute ResLlution) e
dispute (1) EPMA's determination that the reapener conaitions of
Paragraph 31 cor Paragraph 82 of Seg:tion “nT 'fC'.;)‘."e.i'l.-:'ﬂ'itS HNet To Sus
by Plaintiff) are satisfied, (2) EPA'S.determinaiion that the
Remedial Action is not protective of human health and the
environment, or (3) £PA's selection of the further response

actions. Disputes pertaining to whether the Remedial Acticn is

‘protective or to EPA's selection of further response actions

shall be resolved pursuant to Paragraph 66 (record review).

21. Submissions of Plans. If Scttling Defendant is

required to perform further response actions pursuant to
Paragraph 20, it shall submit a plan for ;uch work to EPA for
approval in aécordance with the procedures set fofth in
Sectian VI (Performancé.of the Work by Setitling Defendant) and

shall implement Lhe plan approved by EPA in accordance with the

provisions of this Decree.

VIII. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

22. Settling Defendant shall use quality assurance, quality
control, and chain of custody procedures for all samples in
accordance with “FPA Requirements for Quaiity'hssurance'Projeat
Plans for Enviconmental bata Dperation,” (&PR QA/RS; “Preparing
perfect Projcot Elans,”) (EPA /600/8-88/087), anrd subsequent
amendmeﬁfs.to such guldelines upon notification by EPA to
Settling Deféndanﬁé of such amendment. Amended guidelines shall
apply only to proccdurcs.conducted after such notification.

Prior to the commencement of any moniftoring project under this
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Consent Decres, Séttling Defendant shall submit a Quality
Assurance Project Plan (“QAPPF”) to EPA for approval that 13
consistent with the 5S0W, the NIP gnd applicable.quidan:e
ddcﬁments. I[ relevant to the proceeding, the Parties igree Lhat
validated sampling data qenératcd in accordance with the QAFP(S)

and revicwed and approved by EPA shall be admissible as cvidence
without objection, in_any_proceeding under this Decree. Settling
Defendant shall ensure that EPA personnel and its.%ﬁthorized
representatives are allowed access at reasonabie times to all

laboratories utilized by Seltling Defendant in implementing this

Consent DRecree. 3Settling Defendant shall ensure that such

laboratories shall analyze all samples submitted by EPA pursuant

to the QAPP for quality assurance monitoring.  Settling Defendant

7]

n

T
A1)

lyziz

u

shall ensure that the laboratories it utilizes rfor the

.

i

of samples taken pursuant to this Decree perform all anal

2l
n

'
i

&

according.to accepfed EPa metheods. Accepted EPA methods consist
of those methods which Are documented in thes “Contract Lab
Program Statement df Work for Inorganic Analysis” and the
“Contract Lab Program Statement of Work for Organic Analysis,”
dated February 1988, and any amendments made thereto during the

course of the implementation of this Decrze. Settling Defendant

shall ensurce Lhat all laboratories it uses for analysis of

samples btaken pursuahL to this Consent Decree participate ;n'an
EPE or EPA—equivalént QA/QC program. Settling Defendant zshall
ensure that all field methodologies utilized in collecting
samples for subseduant adalysia-pursuant to this fscres will b=

conducted in accordance with the procedures st fortnn in the QRPE

approved by EPA.
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23. Upen request, Settling Defendant shall allow split or
duplicate samples to be taken by KFA or its authorized
repreSentagives.. Settliﬁq Delendant shall notify EPR not less
than 28 days in advance of any sample collection acmivity unless
shorter notice is agreed to by EPA. EPA shall.hava the right to
take any additional samples.that EPA deems necessary. .Upon
request, FEPA shall allow Settling Defendanl to take split or
duplicate sémples of any samples it takes as part of the.
Plaintiff's oversight o{ the 3esttling Defcndant's inplementation:

of the Work.

24. ettling Defendant shall submit four =opies of the

o]

Yesults to EPA of ali sampling and/or tests or other data
obtained or generated by or on behalf of Settling Defendant with
respect to the Site and/cr the implementaticn of this CTonszent
Decree unless EPA agrees otherwise.

2%, Notwithstanding any provision of this Consent Decrce,
the United States hereby retains all of its information gathering
and inspection authorities and rights, including enforcement
actions related therelo, under CERCLA; RCRA and any other

applicable statutes or regulations.

IX. ACCESS AND INSTITUTIONAL CONTROLS
26. Commencing upon the date of lodging of this Consent
Decree, Settling'Duﬁéndant agrees to provide the United States,

7

and its representatives, incliuding EPA ang its contractors,

access at all reasonable times to the Site and any oLher property

Lo which acceszs 18 required Lor fhe implementation of Chis
Consent Decree, to the cxlent access fo such property 1s

controlled by Settling Defendant, for the purposes of conducting
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 24
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any activity related to fhis Consent Decree inciudinq, but not
limited to: | o

a. Monitaring ths Work;

B. Varifying anv data or informalion submitted Eo the
Uriited 5tates or the State; |
. Conducting investigations relating to
contamination at or near thce Site; |

D. Obtaining samples;

E. ' Assessing the need for, planning, o} implementing
additional responsé actions &t or near the Sitoe;

E. Inspecting and copying records, opcrating logs,
contracts, or other documents méintained or generated by Settling
Defendant or its agents, consistent with Section XXIV; |

G. Assessing Settling Defendant's compliance with
this Ceonsent Decree; | \

H. lmplementing the Work pursuaﬁt to the conditions
set forth in Paragraph 85 of this Consent Decree;

I. Determining whether the propsrty is being used in
a manner that is prohibited by this Conzent Decree or related
agreemenls, restrictions or easements;

J.  Following delisting, the access gfanted by this
Paragraph ghall be limited to thé performance by EPA of five vear
reviews, pursuant to Section 121 (c) ol CERCLA;

K. Commencing upon the date of lodging of Lhis
Consent Decree, and until EPA Certifieé Ehat the Perto?man¢e
étandards for grolnd water have peen met, 3erctling Delfendant
agrees not to use Site propercty for which land use restrictions

are required by the Remedial Action to prolect, the public health
J.R. SIMPLOT OU EMF RD/RA_CONSENT DECREE - 25
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or the environment during or after imp*ementation of the Remedial
Action, in violation of any of the followilng restrictlons:

1. Aitcected grouhd waler underlying the property
shall not be consumed. Any changes in extraction of affected
groundwater shall require 21 day'advance notice and approval by
EPA before implementation. Howaver, in the avent of an emergency
in wh;cﬁ the delay causad by this reguirement would Significantl&
impair blant operations or public health and safety, Scttling
Defendant need only provide notice within 24 hours aftar
installation. Within 30 days after any emergency installation,
Settling Defendant shall provide EPA with an analysis of the new
installation’s potential impacts on the groundwater monitcrinq
network and Lhe Site fémedy, if any. The requirements of this
Subparagraph 2&8(K) (i). shall not apply atter the Performance
Standards for ground water are achieved;

ii. No use or activity on property owned by
Settling Defendaﬁf shall be permitted that will disturb any of
the remedial measures that will be implemented pursuant ko this
Consént Decree; and

L. If settling Defendant seeks tTo undertake any
restricted use or activity oﬁ Site property,_it may file a
petition with EPA setting ferth the nature of the use or
activity, the reason'why the use or uctivity.is necassary, and
any ocxpected impact of the use or activity on ths remedy, " The
public health, and the envircnment. Scttling Dafendant may
undertake the restricted use or activity only if EPA determines,
in 1ts sole and unreviewable discretion( vo allow such use or

activity to be implemented pursuant to an approved plan.
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 26




N

Lo

13

14

15

[\

7.0a. To the extent ithat the S5ite or any cther property
for which access or land use restrictions are required for the
implementation of this Consent Decree is owned or controlled by
perseons other than a Settling Defendant including, but not

limited to, such property described in Appendixz “R’, Settling

Defendant shall use best efforts to secure from such persons an

agreement to provide the United States and the State and their
representatives, including, but not limited to, EPA2 and its
contractors, as well as Settling Deiendant: (i) access to the

property for the purpose of conducting any activity related o

n

this Consent Decree including, but not limited to, those

activities listed in this Earaqraph; and {(ii) the right ro
enforce the land use restrictions required by this Consent Decree
in the manner set forth inlAppendix "¢, For purposes of

securing access pursuant to this Subparagraph “hest effor;s"
includes the payment of reascnable sums of mdney ir consideration
ol the agreement. If any agreément required by this Subparagraph
is not obtained within 45 days after the date of lodging of this
Consent Decree, or within 45 days ﬁffcr Lhe darte EPR notifies

Settling Defendant in writing that additional agreements beyond

hall

0]

those previcusly secured are necessary, Settling Defendant
promptly notify.the United States in writing, and snall include
in that notifigation'a summary of tho steps Sectling Dertendant
hes taken 1o attempt to obtain the agreemant. The United States
or the State may, as it deems appropriate, assist Settling
Defendant in obtaining these agreements.

D. To tfie extent that the Sitc or any other property

for which access or land use restrictions are required for the
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implemcntation\of this Consent Decree is owned or controlled by
persons other than a Settling Uefeﬁdant including, but not
limited to, the prbperty described in Appendix “A", Settling
Nefsndant shall use best efferts to secure from such Gersans
agreements to file the easements described below. For the
purposes of this Subparagraph “5@5t efforts” includes the pavment
of reascnable sums of money in consideraticn of the filing of

these easements in accordance wiith the procedures sef forth in

F

'
.

[y

Apperdix “A” . Settling'Défendant shall, within 90 days afrer
entfy of this Consent Decree; submit to the following for EPA
review and approval:

i. A draft easement substantially in the form
attached to this Consent Decree as Appendix “C”, that grants to
Sertling befendant and their representatives, iﬁcluding EPA and
its contractors: (A) a right of access, running with the land for
the full duration of the applicéble easement pericd, for the
purpose of conducting any activity related to this Consent
Decree, and (B) a right, running with ths land for the full
duration of the applicable easement period, to enforce che land
use restrictions required by this Consent Decres. The easement
shall be.enforceabie under the laws of Idahe, shall be free and
clear of all prior liens and encumbrances, shall be acceptable
under the Attorncy General's Title Regulations promulgated
pursuant to 40 U.5.C. § 255, and any modification thereof by
Sattling Defendant and any Granlor must be pre-approved by EPA in
writing: and

ii. A current title commitment or repcrt prepared

in accordance with the U.3. Department of Justice Standards for
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 28
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the Preparation of Title BEvidence in Land Acquisitions bv the

United States (“the Standards”).

c. ‘Within 30 days after EPA approval and acceptance

J

of the casement, Setvtling Nefendant shall update the Title search
and, if it 1is determined that péthing has occurred since the
effective dates of'tﬁe commitment or repcrt te affect the fitls
adversely, file the easemeﬁt with the Recordesr's Office or
Pecgistry of Deeds or other appropriate office, of Bannock County,
Idaho. Wiphin 60 days of filing rhe easement, Setfling Defendan:
shall provide EPA with a Litle insurance policy or other final
fitle evidence acceptable under the Standards, and the original
racorded easemcent or a certified copy thereof showing the clerk's
recording stamps. Lf any.easement required by this Subparagraph
is not submitted Lo EPA [or review and approval within 90 days
after the date of entry of this Consent Decree; Settling
Defendant shall promptly notify the United Sf;teslin writing, and
shall include in that notificafion a summary of the steps
settling Defendant has taken to.attempt to oktain such easements.
If EPA notifies éettling Defendant in writing that additional
sasements, with reSpéct to property that is not owned or .
Controlled-by'SeLtling Defendant, are required for implementation
of this Consent Decrée, Settling Defendant shall respond by
following. the procedure outlined in Lhis Subparagraph as though
the property had been identiticd in this Consent Decree,_éxcept
that the time rcquiremepts shall commence‘with the date of
receipt.of the written notice, as Qpposed to the date of enfry ot
the Cpnsent Decree. Transfers of simplot OU property owned by

Settling Defendant must include all access grants and all
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restrictions or limitations- (institutional controls) as described
in this Consent Decree in the transferce’s deed or such tr;nﬁlcrz
shall be void or voidable.

28. Notwithstanding any provision of this Consent Decrea,
the Jnited Stzfes retasins all of 1ts acdess authorities and
rights, including enforcement authorlﬁies related thereto, under
CERCLA, RCRA and any other applicable éLatut& or Leéulations.

X.  REPORTING REQUIREMENTS

29. in additicon to any other requirem=ant of this {onsent
Decree, Settling Defendant shall submit two ccpies of written
monthly progress reports to EPA that; (a) describe the actions
which have been téken toward achieving compliance with this
Cohsent Decree during the previous menth; (b} include a summary
of all results of sampling and tests and all cther data recesived
or generated by Settling Defendant or itfs contractors or agents
in the previous month; {(¢) identify all work plans, plans and
other deliverables required by this Consoent Decree completed and
submitted during the previous month; (d) describe all actions,
including, but not limited to, data collecticon and
1mplem§ntation ¢f work plans, which arc scheduied for the next
six weeks and provide other information relafing td the prcogress
of construction, including, but not limited to, criticai path.
diagrams, Gantt charts and/or Pert charts as appropriate; (=)
include information ieqardinq percentage of -completion,
unresolved delays encountered or anticipated that may affect the
future scheduls for implementation of the Work, and a description
of efforts mads té_mitigate those delays or anticipated delafs;_

(£) include an explanation of any modificalions to the work mlans
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or other schedules that Settling Defendant has proposad to EPR OF
that have been approved by-RPA; and (g) descripe all activifiles
undertakan in support ot the Community Relations Plan'du:ing-the
previous month and those to be undertaken in the nsxt 3ix weeks..

Settlihg Defendant shall submit these progress reports toe EPA by

the tenth day of every month fcllowing the lodyging of this

JConsent Decree until LPA notifies the Settling Defendant pursuanc

to Paragraph 49.b of Section XIV (Certification of Completion).
If requested by EFA, Settling Nefendant shall also provide
briefings for EPA to discuss the progress of the Work.

30, BSettling Defendant shall notify EPA of any Chanqecin

the schedule described in the monthly progress report for the

performance of any activity, including, bul not limited to, data
collection and iﬁplementation'of work plans, no later than seven
days prior to the performance of the activibty.

- 31. Upon the occurrence of any event during performance cof

the Work that settling Defendant is required to report pursuant

to Section 103 of CERCLA or Section 304 of the Emergency ¢lanning

‘and Community Right-to-know Act (IZPCRA), Seftling Defendant zhall

Qithin 24 hours of the onset of such cvent orally notity the ZPA
Project Coordinator or the Alternate EPA Project Coordinator {iﬁ
the évént of the unavailability of the EPA Project Coordinatorj,
or, in.the event thabt neither the EPA Project Coordinator.or
Alternatc EPA Projecﬁ Coordinator is available, the Emérgency
Response Scction, Region 10, U.3. FPA. Thesa reporiing.
requirement$ are in addition fo thé,reporting required by CERCLA
Section 103 or EPCRA Section 304;

32. Within 20 days of the onset of such an cvent, Settling
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‘Detendant shall furnish 2 written report Lo EPA, signed

-

by tha

Settling Cefendant's Project Coordinator, 3etting forth the
events which occurred and the measures taken, nd to be taken, in
response thereto. Within 30 days of the conclusion of such an
event, Settiiﬁg Defendant shall zubmit a feport setting forth all
actions taken in response thereto.

33. SBettling Defendant shall submit I coples of all plans,
feports, and data reguired by the SOW, the Remedial Dﬁéign
Reports, the Remedial Acijon Wofk Pians, or any other appreved
plans to EPA in accordance with the schedules sét forth in such
plans. BSettling Defendant shall simultansously submit 1 copy of
=1l such_plaﬁs, reports and data to Lhe State.

[a)

34, Rl reports and other deocuments submitted ny Settling
Defendant t¢ EFA (other than monthly progress reports referred to
abova) which purport to document Settling Defendant’'s compliance
with this Cohsent Decree shall bhe signed by an authorized

representative of Settling Defendant.

¥I. EPA APPROVAL QF FLANS AND QTHEE SUBMIZSJONS

35. After review of any plan, repoert or otbec.item'whjch L
required to be submitted for approval pursuan£ Lo this Conseﬁt
Pecree, EPM, shall: (a) approve the submission in whole or in
part; (b) approve the submission upon specified conditions; ()
modify the submission to cure the deficiencies; (d) disapprove
the submiséion in-whble or in part, directing thaf Settling

Defendant modify the submission; or (e) any combinaticn of the

\

above. However, EPA shall not modify a submission withoul fivsr

n

previding Setnling Defendant at least cne notice of deficiency

and an opportunity to cure within seven days, except whare to o
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so would cause serious disruption to ths Work or where previous

Vi
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submissions have been disapprovcd_cue_tb Maferial defegcts and the
deficienciss in the submission under considsration indicate a bad
failh lack of 2ffert to submit an acceptable d=liverable,

36. In the event of approval, approval upon conditions, or
modification by EPA, pursuant to Paragraph 35(a), (b), or (o),
Settling Défendant shall proceed to take any actlon required Dy
the plan, report, or other item, as approved or modified by EPA

subject only to its right to invoke the Dispute Resclution

procedures . set forth in Section XIX (Dispute Resolutiecn} with

respect to the modifications or conditions mads py EPA. If EPA
modifies the submission to cure the deficienci=s pursuant to
Paragraph 33(c) and the submlission has a material-dcfcét, EPA
retains its right to seek stipulated penalties; as'prcvided in
Section XX (Stipulated Pendltiesj.

37. a. Upon receipt of a notice of disapproval wursﬁant e
Paragraph 35(d}, Settling Defendant shall, within seven days or
such longer time as specifiaed by EPA in such notice, correckt the
deticicncies and regubmit the plan, reporf, or other item fog
approval. Any Stipulated penalties applicable to the submission,
as provided in Section XX, shall accrue during the seven-day
period or otheéwise spacified period burn shall not ke pavablse

unless the resubmission is disapproved or modified due to a

| matcrial defeclt as provided in Paragvaphs 38 and 39.

,

b. Notwithstanding the reccipt of a notice o
disapproval pursuant to Paragraph 35(d), Settling Defendant shall
proceed, al the direction of EPA, to take any action regquired by

zany non-deficient portion of the submission. Implementacion of
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any non-deflicient portion of a submission shall not relieve
Settling Defendant of any liability for stipulated penaltiacs

under Section XX {Stivulated P=n

a7}

ltis=).

"G

38. If a resubmitted pian, report or other ifem, or porticn
therecf, is diéapprovcd by EPA, EPA may agaln reguirs Settling
Defsndant Lo correct the defi¢iencie5, in accordancé with the
preceding Paragraphs. EPA also retains the right to modify or
debélop the.plan, report or other item.  Settling Defendant shall
implement any such plan, report, or irem as modifiad or developed
by EPA, subj=ct Oniy to its right to invoks the procédures set
forth In Section X1X {(Dispute Resolution).

39. 'If upon resubmission, a plan, report, or item is
disapproved or modified by EPA due Lo a material defect, Settling
Defendant shall be deemed to have failed to submit such plan,
report, or item timely.and adequately unless ths Settling
Defendant invokes tﬁe dispute resoluticn procadures sst forth in
Seétion XIX (Dispute Resolution) and EPA's actioﬁ is overturned
pugsuant to that Section. The.provisions oflSection XIX {Dispute
Resolution) and Seclion XX (Stipulated Penalties) shall govern
the implementation of- Lhe Work and éccrual and payment ol any
stipulated penaltics during Dispute Resolution. If EPA's
disapproval-or_modification is upheld, stipulated penalties shall
accrue for such violation from the date on which the initial
submission was origiﬁally required, as pﬁovided in Section %X

40. All plans, reports, and other items required to be
submitted Lo EFA under this Conzent Decres zhall, upon approval
or deificatjon b§ EPR, be znforceable unde; this Consent Lecrse,

In the avent YPA approves or meditics a porticn of a plan,
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report, or other item reguired to be submitted to LPA under this
Consent Decree, the aporoved cor modified porcion zhall ke
enforceable under this Consent Decree.

XII. FPROJECT COGRDINATORS

41, Witbin 20 days ¢f the lodging ¢of this Consent Decree,
Settling Defendant and EPA will norify each other, in writing, ot
the name, address and telephone number of their respective
designated Froject Coordinators and Alternate Project'
Coordinators. If a Projéct Coordinator or Alternate Project

Coordinator initially designaled is changsd, the identity of the

successor will be gliven to the other Party at least five working

days before the changes occur, unless impracticakle, hbut in no

J

¢
(¢

event later than the actual day the change is madc. Settling

Defendant's Prcject Coordinator shall be subject to disapproval
by EPA and shall have the technical crzpertise sufficlient to
adeqﬁately overses all aspects of thé Work. SeELang Defendant's
Project Coordinator shall not be an attorney. He or she may
assign other representatives, including other contractors, to
serve as a Site representative for oversight of perrformance of
daily operations during remedial activities.

42. Plaintiff may designate other representatives,
including, hut not ;imited to, EPA and State emplovees, and
federal or State contractors and consultants, to opserve and
monitor the progress.of any activity undertaken pursuant to this
Consent Decres. EPMN's Prbject Coordinator and Alternats Projeat
Coordinator shall have the authority lawfully vested In a
Remedial Project ﬁanager (RPM) and an On-Scene Coordinator (0OS5C)

by the Nalional Contingency Plan, 4C C.F.R. rart 300. In

J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 35




&

~J

a
10
11
i2
13
14
15

16

17

18
19

20

@ @
addition;-EPA's Project Coordinator or Alternate Froject
Coordinator shall have. authority, consistont with the National
Contingency Plan, Lo halt any Work required by this Coqsent
Decree and to take any necessary response action when s/he
. \

dztermines that conditiorns at the Site constitule an emergency
siﬁuation Or may present an immediate Threarn to public health or
welfare or the enviroﬁment due to release or thrsatensd rel¢a58 |
of Waste Matszrial.

43. EPA's Pruject Coordinalor and the Settling Defendant's
Projecl Coordinater will meet in perscon or by teleconference, at

a minimum, .on a menthly basis.

XIII. ASSURANCE OF ABILITY TO COMPTETFE WORK

44. Within 30 days of entry of this Consent Decre

(v
~

Settling Defendant shall establish and maintain financial
security in the amount of $4,409,722.50 in one or more of the
following forms:
(a) E suréty bond guaranteeing performance of the Work:
{b) Cne or more irrevocable letters of credit equaling
the total asstimated cost of the Work: |
(¢) A trust fund;

¢

{d) A guarantee to perform the Work by one or more

parant corporations or subsidiaries, or by one or more unrelatad

corpcrations that have a subétantial business relationship with
Settling Defendant: and

{e) A demonstration that 3etfling Defendant =ztisfiss
Lhe requirements of 40 C.F.R.- Part 264.143(%).

45. If S=ttling Dzfsndant seeks Lo demonstrate the ability

to complete the Work through a guarantee py a third party
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@ @
pursuant to paraqraﬁh 44 () of this Conzent Decres, Ssttling
Defendant shall demonstrate that the guarantcr satisfies Lhe
requirements of 40 C.F.RK. Part 264.143(f).. If Settling Defendan-
seeks to demonstratce the ability to complebe the Work by means I
the financial test or the corperate guarantee pursuant to
Paragraph 44(d) or (e}, it shall resubmit swoth statemsnts
conveylng the iﬁformation'required by 40 C.F.R. Fa:t 264.143(L)
annually, on the anniversa:y of the effective date of Lhis
Consent Decree. Tf BPA determines at any time that the financial
assurances provided pursuant to this Zection are inadequate,
Settling Defendant shall, within 30 dayS ol recelpt of notice of
CPA's determination, obtain and present to BPA for approval one
of the other forms of financial assurance listed in Paragraph 44
of this Consent Decree.  Settling Defendant's inability to
demdnstrate f{inancial ability to'complete the Work shall not
excuse perfofmance of any activities required under this Consenl
Decree.

46, -If Sattling Defendanl can show that the estimated cost
to complete the remaining Work has diminished below the amount
set forth in Paragraph 44 above after cntry of this Consent
Decree, Settling Defendant may, on any anniversary date of entry
of this Consent Decree, or at any other time agraed to oy the
Parties, reduce the amount of the Tinancial security provided
under this Seclion to the estimated cost of the remaining work o

be performed. Seltling Defendant shall submit a proposal for

h

such reduction to EPZ, in accordance with the reqguiremsnts o
this Section, and may reduce the amount of the security upon

approval by EPR. In the event of a dispute, fettling Defendant
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may reduce the amount of the security in accordance with the

final administrative or judicial decision resolving the dispute.

47, Settling Deféndant may change the form of financial
assurance provided under this Section at any tTime, upon notice to
and approval by EPA, provided that the new form of assurance
meets the requirements of this Section. In the event oL &
dispute, 3Jettling bDefendant may change the form of the (inancial
assurance only in acccrdance with the final administrative or
judicial decision resolving the dispute.

XIV. CERTIFICATION OF COMPLETION

43. Completion of vhe Remedial Action.

a. Within 90 days after SéLtling Deicndant concludes
that the Remedial‘Action has been fully perfofmed and_the_ |
?e:formance Standards have been attained for the Simplot OU Arca,
Se;tiing Defendant shall schedule and conduct a pre—certificatioh
inspectioﬁ to be attended by Settling Pefendant, ﬁnd EPA aﬁd_the
State at its option. If; after the pre-certification inspection,

Settling Defendant still believes the Remadial. Action has been

]

fully performed and the Performance Standards have'been.attained,
it shall submit a written report requesting certification. to EPA
for ap?roval, with a copy to the State, pursuant to Section XI
(Ep8 Approval of Plans and Other SubﬁissionS) within 30 days of

: : \ . T - .
the inspection. 1In the report, a veglstered protessicnal

n
1

engineer and SclLtling Defendant's Project Coordinator shall state
that the Remedial Action has been completed in L[ull satisfaction
of the requirements of this Consent Decree. The written report

shall include as-built drawings signed and stamped by a

professional engineer. The reporlt shall contain the following
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statement, signed by a responsible corporate official of Sentling

Defendant or Settling Defendant's Project Coordinator:

“To the best of my knowledge, after thorcugh

investigation, | certify that the information contained
in or accompanying this submission 15 true, accurate
and complete. | am aware that thers are significant

penalties for submitting false informaticn, including
the possibility of fine and impriscnment for knowing
violations.”

1, after completion of the pre-certification inspgction and
receipt and review of the written report, EPA determines that the
Remedial Action or any portion théreof has not been cqmpleted ir
accordance with this Consent Decree or Lhat thes FPerformance
Standards have not been achieved at the Simplot QU, EPA will
notily Settling Defendant in writing of the activitics that must
be undertaken.by Settliﬁg Defendant pursuant to this Consent
Decree to complete the Remedial Action and achieve the
Performance Standards for the Simplot OU Ares. Provided,
hoﬁever, that EPA may only require Settling Defendant to perform
such_éctivities pursuant to this Paragrapﬁ Lo'tﬁe sutent That
Such activities are consistent with the “scope of the rcmedy
selegcted in Lhe ROD,” as that term 15 delined in Paragraph 14.D.
EPA will set forth in the notice a- schedule for performance of
such activitiés consistent with the Consent Decrece and the 350W ot

require Settling Defendanl to submit a schedule to EPA for

approval pursuant to Saction XI (EPA Approval of Plans and Other

Submissions). Settling Defendant shall perform all activities

described 1n the noticce in daccordance with the specifications anc

schedules established pursuant to this Paragraph, subject Lo its

)

(1]

orth in

right to invoke the dispute resolution procedures set

Section XIX (Dispute Resolutioni.
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b. It EPA concludes, based on the initial or any
Subséquent report fequesting Certification of Completion and
aftcr a reasonable opportunity for review and commehL py the
State, that the Remedial Action has been psrformed in accordance
with this, Consent Decree and Lhat the Performance Standards have
been achieved, EPA will so certify in writing to Settling

Defendant. This certilication shall constitule the Certification
of Completion ¢f the Remedial Action fOr purposes of”this Consant
Decree, including, but not'limited Lo, Section XTI (Covenants Not
to Sue by Plaintiff). Certification of Completion of the

Remedial Action shall not affect Settling Defendant's obligations

under this Consent Decree.

19. Completion df the Work.

\ a. Within 90 days after Settling Defendént,éoncludes
that all phases of the Work (including O & M), have been fully
performed, Séttling Defeqdant shall schedule and conduct a pre-
certification inspection Lo ke attended by Settling Defendant,
EPA and the State at its-option. I1f, after the pre-certilication
inspeaction, Settiing Detendani still believes that the Work has

been fully performed, Settling Defendant shall submit a written

report by a registered professional engineer stating that the

Work has been completed in full satisfaction of the requjremenﬁS
of this Consent Decree. The repert shall- contain the fbllowing
statement, signed by.a responsible corporate official of Settling
Defendant or the Setrling Defendant's Project Coordinator:

“To Lhe best of my knowledge, zfter thorough

invesligation, I certify that the information contained
in or accompanying this submission is true, accurate
and complete. [ am aware that there are significant

penaltiss for submitting false information, including
the possibility of fine and impriscnment for %nowing
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violations.”
If, after review of thé written report, EPA determines that any
portion of the Wérk has not been completed in accordance with
thnis Consént Decree, EPA will nctify Setrling Defendant in
writing of the aétivitics that must be undertaken by %ettling
Defendant pursuant to this Consent becree to complete the Work.
Provided, however, that EPA-may only require Settling Defegﬁant
To pérforﬁ such activities pursuant to chis Paragraph to the
extént that such activities are censistent with the “scope of the
remedy sclected in the ROD,” as that term 1is defined in Paragraph
14.b. EPA wil]:set forth in the notice a schedule for
performance of such activities consistent with the Consent Decree
and the SOW or require the Settling Defendant to submit a
schedule to FPA for approﬁal pursuént to Section XI (EPAR Approval
cf Plans and Other S3Submissions). GSettling Defendant shall
perform all activities described in the notice in accordance with
the specifications and schedules established therein, éubject toe
its right to invoke the dispube resclution procadures set forth
in Section XIX (Dispute Resolution).

b. Lf EPA concludes, bhaszed cn any requést.for
Certification of.CompLetion by Settling Defendant that the Wbrk_
has been performed in accordance wiéh this Consent Decree; EPA
Qill so netify the Settling Defendant in writing.

'XV. EMERGENCY RESPONSE
50. In the cvent- of any action or ©OGCuUrrencs in connection
with the performance of the Work which causes or thrgﬁtens a

release of Waste Material from the $Site that constitutes an

emargency situation 0r may present an immediate threabl to public
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health or welfare or the environment, Settling Lefendant shall,
subject tTo Paragraph 51, immediately take all appropriate action

to prevent, abatce, or minimize such release or Lhreal of

relazse,
and shzall immediatcely notify the EPA's Project Coordinator, or,
i1f Lhe Project Coordinator is unavailable, EPAR's Alternats

Projsct Coordinator. If neither o¢f theses persons is available,

the Settling Defendant shall nOLLﬁy The EPA Emergency Responss

Unit, Region 10. Settling Defendant shall take such actiors in

consultation with EFA's Project Coordinator or other availabis
authorized EPA officer and in accordance wilh all applicable
provisions of Lhe Health and Safety Plans, the Contingency Plans,
and any other applicable plans or documents developad pursuant to
the 3Z0W. ;f Settling Défendant fails to take appropriate
respense action as raquired by thié'Seétion, and EPA takes such
action instead, Settling Defendant shall reimburse EPA for all
costs of the response ﬁction not inconsistent with the NCP
pursuant to Section XVI (Reimbursement of Response Costs).

51. Neothing in the preceding Paragraph ﬁr in this Consent
Decree shzll be deemed to limit any authority of the United
States (a) to take all appropriate action to protect human health
and the environment or to prevent, abate, respond to, or minimize_

an actual or threatened release of Waste Material on, at, or from

‘the Site, or (b) to direct or order such action, or scek an, order

from the Court, to protect human health and the anvironment or to

|| prevent, abate, respond To, or minimize an actual oY threatened

releasc of Waste Materlal on, at, or from the Site, subject to

Section XXI (Coveﬁants Not to 5Sue by Plaintiff).
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XvI. REIMBURSEMENT COF RESFONSE COSTS

52. Within 30 days after the effective date of this Consent

Decree, Settling Defendant shall pay the sum ol £%0,436.90 to nhe

EPA Hazardous . Substance Superfund in reimbursemant of Pastc

Response Costs, by FedWire Electronic Funds Transfer (“EFT” or
wire transfer) to the U,é. Department of Justicé account in
accordance with current electronic funds transfer proéedures,
rceferencing the U.S.A.O:.filc number provided by the United
States, the EFMN Region and S;te/SpilL ID #10D2 and DOJ case
number 90;7—14889/2. .Payment'éhall be made In accordance with
instructions provided to Settling Defendant by the Financial
Litigation Unit of the United States Aitorney's Oftice for the
District of [daho follOWLng.lodging of the Consent Decree. 2ny
payments received by the Department of Justice after ¢:00 P.M.
(Bastern Time) will be credited on the next business day.
Settling Defendant shall send noticé that such pavment has been
made to the United States as specified in Section XXVI (Notices
andg Submissionsf and to:

Joseph Penwell

F'inance Section

UU.5. EPA Region ¥, OMP-143

1200 5ixth Avenue

Seattle, Washingten 9293101

53. Settling Defendant shall reimburse the EPA Hazardous

Substance Superfund for all Future Response Costs for the Simplot
0U and one-half of all Intérim Response Ceosts for the Site
incurred by the United Statés, subject to raragraph 54. The
United States will send Settling Defendant = bill requiring
payment that includes a Scores cost summary, which ihclude&
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direct and indireclt costs incurred bQ-EPA and its contractors.
Settling Defendant shail make all pavments within 30 days after
Settling Deféndant's receipt of each pill reguiring paymenrt,
éxcept as.otherwise provided in Paragraph 34. 3Settling Defendant
shall make all payments reqguired by this éa:agraph in rhe form ot
a certified or cashier's check or checks made payable to “"EPA
Hazardous Substance Superfgnd” and refcrenping.the EPA Région_and
$ite/Spill ID #1002, the DOJ cass number 90-7-1-88%9/2, and the
name and address of Lhe party making payment. Settling Defendant
shall sené the check{s) Lo:

Mellon Bank .

U.S. RPA Region 10

ATTN: Superfund Accounting

P.O. Box 3609G3M

Pittspurgh, Pennsylvania 15251
and shall send copies of the check(s]) to the Uniﬁed States as
specified in Section XXVI (Notices and Submissions) and.to Joseph
Fenwell at the address speciticd in the preceding Paragraph.

54. Settiing Defendant may contest payment of any futurs
Response Costs under Paragraph 53 if it determines that the
United States has made an accounting errcer or if it alleges that
a cost item Lhat is included represents costs for response
actions that'are inconsistent with the NCF. Such cbjection
shall be made in writing within 30 days of receipt ¢f the bill
and must be Sént to the United States éursuant to Section xXVﬁ
{Notices and Submissions). Any'such objection shail specifically
identify the centested Fufure Respbnse CosLs.énd the hasis for
obhjection. In thé event of an objection, Setitling Defandant
shalf within the 30 day period pay all uncontesced_Future

Response Cousts to the.United States - in the manner described in
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Paragraph 53.. Simultaneously, Settling Defendant shall establish
an interest-bearing escrow accouni 1in a federaliy¥in5uz¢d'bank
duly chartered in the 3tate of fdaho'and remit'to-:hat escrow
account funds equivalent to the amount of the contested Futurs
Response Costs. Scttling Defendant shall send to the United
Stétes,~as provided in Scction XXVT (Notices and Submissions), a

copy of the transmittal letter and check paying the uncontested

Future Response Costs, and a copy of the correspondence that

establishes and funds the escrow account, including, but not '

limited to, information containing the identity of the bank and

bank account under wnich the escrow account 15 established as

well as a bank statement showing the initial balance of the

~

g1}

@SCrow account. Simuléaneously with establishment of the escrow
sccount, Settling Defendant shall initiate the bispute Resolutiorn
procedures in Section XIX (Dispute Resolution). If the United
States prevails in the dispute,.within five days of the
resolution of the dispute, Settling Defendaﬁt shall pay the sums
due (wigh actrue& interesl) to the United States in the manner
described in Paragraph 53. If Settling Defendant prevails
cﬁncerning any aspect of.the contested costs, Settling Defendant
shall pay that portion of the cdsts/(plus associared accrued
inceres;) for which it did'not prevail to the United States in
the manner described in Paragraph 53; Settling befendant shall be
disbursed any balance of the escrow account. The dispute
resolution proéedures set férth in this Faragraph iﬁ conjunction
with the procedurds set forth in Section XI¥ (Dispute Resclution)
shail be the axaclusive mechanisms lor rescolving disputes

regarding Settling Defendant ' s obligation to reimburse the Uniced
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States for its Futuré Response (osts.

55. -If the payments requirced by Paragraph 52 are not made
within 30 days after the effective date of this Conscnt Decroe o
the payments required by Paragraph 53 are not made within 30 day:z
after Settling Defendant's receipt ol the bill, Settling

Defendant shall pay Interest on the unpaid balance. The Interast

te be paid on Past Response Costs under this Paragrapn shall

begin ko accrue 30 days after the effective date of this Consent

Decree. The I[nterest on Future Response Costs-éhall begin te
accrue on the date of ‘the bill. The Interest shall accrus
through the date of Settling Defendant's payment. Payments of
Interest made under this Paragraph shall be in addition to such
other remedies or Sanctiohs available to Plaintiff by virtue of
Settling Defendant’'s fallure te make timely payments under this

Section. 3ettling Defendant shall make all payments required by

‘this Paragraph in the manner described in Faragraph 53.°

XVIiL INDEMNIEICATION AND INSURANCE

56. a. The United States does not aséume any liabiiity by
entering into this agresment or by virtus of any designation of
Settling Defendant as EPA'S authorized representa;ives under
Section 104 (e) cf CERCLA. Séttling Defendant shall indemnify,
save and hold harmless the United States and itg officials,
agents, employecs, Cbntra:tors, subccntractcrs, or
reércsentatives for or from any and all claims cr causes of

action arising from, or on account of, negligent or othet

b1y

wrongful acts or dmiszions of Settling Dafendant, its officers,
directors, employees, agents, contractors, subcontractors, and

any persons acting on its behalf or under its ccentrel, in
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carrying out activities pursuant to this Consent Decreeg,
including, out not limited Lo, aﬁy claims arising from any
designation of Scttling Defendant as EPA's authorized
representative under Secfion 104 (e} of CERCLA. Further, Settli;q

~Os3ts 1t 1ncurs

—

Defendant agrees to pay the United States all
including, but not limited To, artorneys fees and other expenses
of litigation and settlement arising from, or on acceunt of,
claims made against the.United States based on negligent or other
wrongful acts or omissions of Settling beféndanc, ity officers,
dircctors, employees, agents, contractors, Snb:ontracﬁDrS; and
any persons acting on its behall or.under ifts control, 1in
carrfing out aclivities pursuant to this Consent Decree. The
United States shall not be held out as a party to any contract
éntered.into bty or on behalf of Settling Defendant in carrying
ouL-activities pursuant to this Consent Decree., Neither Settling
Detendant nor any such contractor shall be considered an agent of
fhe United States.

b. The United States shall give Setfling Defendant
notice of any claim for -which the United States plans to seek
indemnification pursuant to Pafagraph Sé;a, and -shall consult
with Settling Defendant prior to settling such claim.

57, Séttling Defendant waives all claims against the United
States for.damgqes or re;mbursement or for set-ofrf of any
payments made or to bc made Lo the'Uniﬁed States.arising tfrom or
on account of any contract, agreément, or arrangement between
Settling Defendant énd any pcrson for performance of Work on or
relating to the Site,\includinq, but not limited to, ¢laims on

account of construction delays. Tn addition, Settling Defendant
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shall indemnify and held harmless th United States with respect
to any and all claims for damages or reimbursemcenl arising from
or on account of any contract, agreement, or arrangement oDetween
Setplinq Défendant and dny person for perrformance of Work on of
relating to the Site, including, but not limited to, claims on
account of construction delays.

58. No later than 15 days before commencing any on-site
Work, Settling Defendant shall QQCUre,.and shall maintain until
the firsft anniversary of EPA's Certiflication of Completi@n ¢l the
Remedial Action pursuant to Paraqraﬁh 18.b of Secrion XIV
(Certification c¢f Completion) comprehensive general liabilitj
insurance with limits of one million dollgrs, combined single
limit,'and_agtomobile liability insuranée with limits of one
million dollars, combined single limit, naming the United States
as an additional insured. - In addition, for the duration of this
Consent Decree, Settling Defendant shail . satisfy, or.shall ensurs
that its contractors or subcontractors satisf§, all applicable
laws and regulations regarding the provision of worker's
compensation insurance for all persons performing the Work on
behalf ol Setlling Deigndant in furtheranée of this Consent
Decree. Prior to commencement of the Work under Lhis Consent
Decree, Settling Befendant éhall provide certificates of such
insurance and a copQ'OE each insurance policy to EPA. Settling
Lefendant shall rcsubmit such certificates and copies of bolicieg
each year on the¢ anniversary of the effective date of this
Consent Decree. If Settling Defendant demonstratéﬁ by evidence
sat;SfaCLory to EPA that any Cenlractor or subcont ractor

maintains insurance  cquivalent Lo that described above, or
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insuranée covering thé same ricsks but in & lesser amdunt, then,
Qith respect to that contractor or subcontractor, Settling
Defendant need provide only that poftion of the insurance-
described above which is not‘maintained by thé-contractor 5r
subcontractor.

XVIII. FORCE MAJEURE

’

m

59, "“Force majeure,’ for purposes of this Consent Decree,
is defined as any event arising from causes bevend the-control ot
Settling Defendant, of any entity controlled by Settling
Defendant, drjof Setlling Defendant's contracters; that delays or
prevents the performance of any obligation under this Consent
Decreae despitelSettling Defeﬁdant's best efforts to fulfill the

obligafioh. The requirement that Settling Defendant exercise

“best efforts to fulfill the obligation” includes using best

efforts to anticipate any potential force majeure event and best
efforts to address the effects of any potential force majeure
event {1) as it is occurring and (2) following the'gotential

force majeurs avent, such that the delay 1s minimized to the

grealest extent possible. “Force Majeurs” does not include

financial inability to complete the Work or a failure fto attain
the Performance Standards.

0. If any event occurs or has occurred that may delay tﬁe
performance of any obliqation under this Congent Decree, whetner
or not caused by a force majesure event, Settling LDefendanrt shall
orally ﬁotify EPA's Projeét Coordinator or, in his or her

absence, EPA's Alfernate Project Cocrdinator cor, in the event

both of EPA's designated representatives are unavailzble, the

Environmental Cleanup Office Director, EPR Region 20, within 48
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hours after Settling Defendant first knew the event might cause
delay. Within seven days thersafter, Seltling Defendant shall

provide an explanation and description of the reasors for the

‘delay in writing te EPA; the anticipated duration of the delay:

all acticns lLaken or to be taken to prevent or minimize the

delay; a schedule for implementation of any measures to be taken

tOo prevent or mltigate'the delay or the effect of Che delay;

Settling Defendant's raticnale for attribuning such delay to &
force majeure event if it intends to assewt such & claim; and a
statement as to whether, in the opinion of Settling Defendant,
such event may causé or contribute to an endangepmeht to public
health, welfare or the environment; Settling Défendant shall
include wi£h any notice all availabie documentation supporting
its claim that the delay waé attributable to a force majeure.
Failurc to comply with tﬁe above requirements shall preclude
Settling Defendant from asserting any claim of force majeure for
that event fbr the period of time of such failure to comply, and
fdr any additional delay caused by such failure. Settling
Defendant shall be deemed To know of any circumstance of which
Settling Defendant, any entity éontrolled by Settling Defendant,
or Settling Defendant's contractors knew or should have known.

| 61. If EPA agrees'that thé delay or anticipated delay is
attribulable Lo a force majeure event, the time for performance
of the obligations under this Consent Dcciée that aré affectad by

the force majeure event will be extended by EPA for such Cime as

[¢)]

is necessary to coémplete those obligations. BAn extension of ©h
time for performance of the obligations artacted by the forcs

majeure event shell not, of itself, extend the time for
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performance.of any other oﬁligation. If EPA does not agree that
the delay or anticipated delay has been or will be zaused by a
for?e majeure event, EPA will notily 3Settling Defendant in |
writing of its decision. - If EPA agrees that the delay 1is

attributable to a force majeure event, EPA will notify Settiing

Detendant in writing of the length of the extension, if any, for

performance of the obligations affected by the force majeure

event.

62. If Settling Defendant elects to invoke the dispute
resolution procedures sct forth in Section XIX (Dispute
Resolution), it\shall do. so no later than 15 days after receipt
of EPA's notice. In any such proceeding, Settling Defendant
shall have the burden of demonstrating by a preponderance of the
evidénce that the delay or anticipated-delay has been or will be
caused by a force majeure event, that the duration of the delay
or the extension sought was or will be warranted under the |
circumstances, that best efforts were exercised tc avoid and

mitigate the effects of the delay, and that Scttling Defendant

—1
e,

complied with the requirements of Paragraphs 59 and €0 above.
Scttling Defendant carries this burden, the delay at issﬁe shall
he deemed not to be a violation by Sgttling Defendant of the
affected obligation of this Consent Decree identified to EPA and
the Court. |

XIxX. DISPUTE RESOLUTION

63. Unless otherwise expressly provided for in this Consent
¥

Decree, the dispufe resolution vrocedures of this Section shall

pe the exclusive mechanism to resolve disputes arising under or

with vespect to this Consent Decree. Howevor, the procedures sel
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forth in this Section shall not apply to acticns by the United
States to enfcrce obligations of Sectling Defendant that nave not
been disputed in accordance with this Section.

64. Any dispute which arises under or with respect to this
Consent Decree shéll in the first instance be the sﬁbject ot
informal negotiations between the parties to the dispute. The
period for informal ncgociationé shall not exceed 20 days from
the time the dispute arises, unless it is modified by written
agreement of the parties Lo the dispute. The dispute shall be
considered Lo héve arisen when one party sends the other parties
a written Notice of Dispute.

65. a. In the event that Lhe parties cannol resolve a

dispute by informal negotiations under the preceding Paragraph,
then the position advanced by EPA shall be considered bincing
unless, within fdurteén (14) days after the conclusion of the
informal negotiation period, Settling Defendant invokes the
formal dispute resolution procedures of this Section by serving a
written Statement of Posifibn on Lhe United States on the matter
in dispute, including, but not limiled to, any factual data,
analysis or opinion supporting that position and any supporting
documentation relied upon by Settling Defendant., The Statement
of Pcsition shall specify.Settling Defendant's position as tco
whethetr formal dispute resoliution should proceed under Paragraph
b6 or Prragraph 67. R

b. Within [ourteen cdays after reccipt of Settling
Defendant's Statement of Position, EPA will serve its Statement
of ?&sition-on.Settling Defendant, including, bhut not limited to,

any factual data, analysis, or opinion supporfing that position
J.R. SIMPLOT OU EMF RD/RAR CONSENT DECREE - 52
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and all supporting-documentation relied n@on by EPR.  EPA's
Statement ¢f Pesition shall include a statement as t§ whether
formal dispute resolution should procesd under Paragr&bh 86 or
67. Within sevén days after receaipt of KPa's Statement of
Position, Settling Defendan; may submit a Reply.

C. Lf there is disagreement between EPA and Settling
Defendant as to whelher dispute resolUtion should proceed undar
Paragraph €€ or 67, the parties to the dispute shall rfollow the
procedures set forth in the paragraph determinéd by EPA to be
applicable. waever, if Settling Defendant ultimately appeals to
the Court to resolve the dispute, the Court shall determine which
paragraph is applicable in acéordance with the standards cf
applicability set éorth in Paragraphs 6¢ and &7.

- 66. Formal dispute resolution for disputes pertaining to
fhe selection or adequacy ¢f any response action and alllbther
disputes that afe accorded review oﬁ the administrétive record
under applicable ﬁrinciples of administrative law shall be
conducted pufsuant to the procedures set forth in this Paragraph.
For purposes c¢f this Paragraph, the adequacy of any ra2sponse
action includes, without limitation: (1) the adequacy or
approp:iatenesé of plans, procedures to implement plans, or any
other items requiring approval by EPA under this‘Consent Decree;
and (2) the- adequacy of the performance of response acticns taker

pursuant to this Consent Decree. Nothing in this Consent Decree

shall be construed to allow any dispute oy Settling Defendant

regarding the validity of the ROD's provisions.
a. An administrative record of the dispuls shall be

maintained by EPA and shall contain all staleménts of position,:
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including spppofting documentation, submitted pursuant fo this
Section. .Whgre appropriate, EPA may allow sumeSELQn of
supplemental statements of position by the parties to the
dispurte.

b, The birector'of the Eﬁvironmehtal Cleanup Office
(ECL Director), EPA Region 10, will issue a final administrative
decision resolving the dispute based on the administrative record
described in Paragraph 66.a. This‘decision shall be binding:upon
Settliﬁq-Defendént, subject only to the right to seek judicial
review pursuant to éaragraph g6.c. and d.

é. Any administrative decision made by EPA pursuant to
Paragraph ©6.b. shall be.reyiewable by this Court, provided that
a motion for judicial review éf the decision is filed by Settling
Defendant with the Court and served on all Parties within,tgn
{10) days of receipt of EPA's décision. Tne motion shall includé
a description of the matter in dispute, the efforts made by the
parties to resolve it, the relief reguested, and the schedule, 12
any, within which the dispute must be resolved to ensure orderly
implementation of this Consent Decree. The United States may
file a response to Settling Lefendant's motion.

d. In proceedings on any dispute governed by this .

Paragraph, Settling Defendant shall have the burden of

demonstrating Lhat the decision of the HCL Director is arbiﬁrary
and capricious or otherwise not in.abcbrdance with law. Judicial
review of EPA's decision shall be on the administrative record
compiled pursuant®rto Paragraph 66.a. -

67. Formal dispute resolution for disputes that neither

pertain to the seliection or adequacy of any response actilon nor
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are otherwise accordéd review on the administrative record undor
applicable principles of administrative law, zhall be governed by
this Paragraph.
a. Following receipt of Settling Defendant's
Statement of Positiqn submittéd pursuant to Péragraph'GS, the FCL
Director will issue a finél decision-resolving the dispute. The
ECT. Director{s decision shall be binding on Sertling Defendant
unless, within ten days of receipt of the decisicn, Settling
Defendant files with Lhe Court.and serves on the parties a motion
lor judicial review of the decision setting forth the matter in
dispute, the efforts made by the parties to resolve it; the
reliet Lequcsted, and the schedule, if any, within which. the
dispute must be resclved to ensure crderly implementation of the
Consent Decree. The Unitced States may file a respeonse no Gettling
Defendant's mofion.
b. Noftwithstanding Paragraph L of Section

I (Background) .of this Consent Decree, judicial review of any
dispute governcd by this Paragraph shall be governed by
applicable principles of law.‘ Settling Defendant may waive any
formal decision by the ECL Director of disputes governed by this
Paragraph by setting forth its reasons for'doinq 20 in its
Statement of Position te FEPA, and petitioning for judicial
dispute resolution nol less than 320 days-after having submitted
its Statement of Posifion. EPA may issue a Statement of Positieon
du;ing this 30-davy period.

68. The invécation of formal dispute resoluticn procedgres
under this Section shalL not'cxtend,_postpohe or affect in any

way any obligation of Settling Defendant under this Consent
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 55




13

14

15

16

o | ®
Decrée, not directly in dispute, unless EPA or the Court agrass
otherwfse. Stipulatéd penalties with rospect to the disputed
matter shall continue To accrue but payment shall be =stayed
pending resclution of the dispute as provided in Paragraph 76..
Notwithstanding the stay of payment, stipulated penallies shall
accrue from the firat day of noncompliance with any applicable
provision of this Consent Dscree. If 3etftling pefendant does not
pravail on the disputed lssue, stipulated penalties shall pe
assessed and paid as pfovided_in Sectiecn #X (Stipulatsd
Penalties) ..

XX. STIPULATFED PENALTIES

69. Settling Defendant shall be liable for stipulated
penalties in the émqunts set.forth in Paragraphs 70 énd 71 to the
United States for failure to comply with the requirements of this
Consant Decree specified below, unless excused under Section |
XVIII (Force Majeure). “Compliance” by Settling Defendant shall
include completicon of the activities under this Consent Decree.or
any report or work plan or other plan approved under this Consent
Decree identified below in accordance with all applicable-
requireménts of law, this Consent Decree, the 50W, and any plans
or other documents approved by EPA pursuant to this Consent
Decree and within the specified time schedules estaplished by and
approved under this Consent Decree.

J0.  a. The [ollowing stipulated penalties shall accrue per
viovlation per day for any noncompliance identified in
Subparagraph b: °

Penalty Per Violation Period of Noncompliance

5500 ' lst through 7th day
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$1,000- 8th through 14th day
$3,000 15th through 30th day
$7,500 _ . 3ist through 90th day.

b. Failure to timely or adequately completc any
Remedial Action task({s) or work in accordance with the SOW or
deliverables and schedules in such-delive;ables which have been
approved by EPA pursuant tc Lhis Consent DecréE; and such failure
does not constitute Force Majeurz as defined in this Consent
Decree, and prior written consent or approval therefore was not
obtained by Settling Defendant from EPA.
| | 71. The following stipulated benalties shall accrue per
violation per day for féilure to submit timely or adeguate
reports or other wrilten documents, including pe;iodic reports,

required pursuant to this Consent Decree:

Penalty Per Violaticon Period of Noncompliance
$300 . 1st through 7th day
ST50 8th through 14th day
$1, 500 ' - 15th through 30th day
$3,000 31lst through 30th day.

72. All penalties shall begin to accrue on the day after
the complete perfeormance is dué or the day a violation occurs,
and shall conlinuc Lo accrue through the final day of the
correction of the noncompliance or completicn of tho activity.
However, stipulated penalties shall not accrue: 1} with respect
to a-&eficient submission under Secticn XI (EPA Rpproval of Plans
and Other Submissions), during the period, -1f any; beginning on
the 31lst day after EPR's receipt of such submission until the
date that EPA notifies Settling Defendant of any deficiency; ({2}
with respect.to a decision by the ECL Director ﬁnder Paragraph

66.b. or 67.a. of Section XIX (Dispute Resolution), during the
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pericd, i1f any, béginning on the 21st day after the date Settling
Defendant's reply to'EPA's Statement éf bosition is received
until the date the ECL Director issues a final decision-regarding
such dispute; or (3) with respect to judicial revieQ by rhis

Court of any dispute under Section XIX {Dispute Resolution),

during the period, if any, beginning on the 31lst day after the

Court's receipt of the final submission ragarding the dispﬁte
until the date that the Court issucs a final decisieon regarding
such dispufe. Nothing herein shall prevent the simultaneous
accrual of separate penalties for separate viclalions of this
Consent Decree.

73. Following EPA's determination that Settling Defendanﬁ
has failed to comply with a requirement of this Consent Decree,
EPA may give 3ettling Defendant written notification and describe
the noncompliance. EPA may send Settiing Defendant a written
demand for the payment of.the penalties. However, penalties
shall accrue as provided in the preceding Paragraph regardless of
whether EPA has notificd Settling'Defendant of a violation.

74. All penalties accruing under this Section shall be due
and payable to the United States within 30 days of Settling
befendant's receipt from EPA of a demand for payment of the
penalties, unless Settling Defendant invokes the DRispute
Resolution procedures under Section XIX (Dispute Resolution).

All payments to the United States under this Section shall be
paid bhy certified or cashier's check(s) made payable to “EPA

Hazardous Substanées Superfund,” shall be mailed to:
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Mellon Bank

U.S5. BPA Region 10

ATTN: Superfund Accounting
P.C. Box 360903M

Pittsburgh, Pennsylvania 15251

and zhall indicate that the payment is for stipulated penalciés,

fi

and shall reference the EPA Region and Site/Spill ID #10DZ, the
POJ Case Number 90-7-1-889/2, and the name and address of the
party making payment. Copies of check(s) paid pursuant te this

Section, and any accompanyilng transmittal letter(s), shall be

7

sent to the United States as provided in Section ¥XVI, and to
Joseph.Penwéll at the address specified in Paragraph 52.

15, The payment of penalties shall not alter in any way
Seftlinq Defendant's obligation to complete the performance af
the Work required under this Consent Decree.

76. Penalties sh;ll-continue tg accrue as provided in
Paragraph 72 during any dispute resolution period, but need not
be paid until-the.follnwian

a. TIf the dispute is resolvad by agreemenﬁ or by a
decision of EPA that is not appealed to this Court, accrued
penalties determined Lo be owing_shall be paid Lo EPA within 153
days'of the agreement or the receipt of EPA's decisicn or order;

b; If the dispute is appealed tc this Court and the
United States prevaiis ih whole or in part, Settling Defendant
shall pay ail accrued penalties determined by the Court to be
owed to EPA wiéhin B0 days of receipt of the Court's decision or
order, except.as provided in-Subparagraph c. below;

c. Tf the District Court's declislion is appealed by any

Party, 3Jettling Deiendant shall pay all accrued penaltices
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determined by the District Court to be owing to the United S5States

into an interesl-=bearing escrow account within 60 days cof receipt

of the Court's decision or order. Penalties shall be paid into
this account as they continue to accrue, at least every o0 days.
Within'l5 days of receipt of the final appellate court decision,
the escrow agent shall pay the balance ol the account tc EPA or
to Settling Defendant tc the eitent it prevails,

77. a. I1f Settling Defendant fails to pay stipulated

penalties when due, the United Slates may instilute proceedings

to collect the penalties, as well as interest. Settling

Defendant shall pay Interest on the unpaid balance,_which shall
begin to accrue on the date of demand madé pursuant to Paragraph
74. |

b. .Nothing in this Consent Decree shall be construed
as prehibiting, altering, or.in any way limiting the ability éf
the United States tb seek any other remeadies or sanctions
available by virtue of settling Defendant's violation of this

Decree or of rhe statutes and regulations upon which 17T 1s nascd,

including, but not limited to, penalties pursuant to Section

122 (1) of CERCLA. Provided, however, the United-States shalllnot
seek civil penalties pursuant to-Section.122(l) of CERCLA for any
viclation for which a stipulated penalty is provided herein,
excepﬁ.in fhe case of & willful violation of the Consent Decree.
78. Notwithstanding any othér provision of this fSection,
the United States may, in 1ts unreviewable discretion, waive any
portion of stipuldlted penaltics that liave accrued pursuant to

this Consent Dacree,
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7%. In exerclsing its discretion, EPM may take into
aﬁcount, among other things, the reason for the non-cempliance,
whether Séttling Defendanﬁ cured the violaticn in a timely
manner, whethef'the non-compliance caused delays in completing
the activities under the Consent Decreg, and whether Settling
Defendant made.a good faith effort to comply with the Consent
Decree,

XXT., COYENANTS NOT TG SUE BY PLAINTIEE o o

80. In consideration of the actions that will be performed
and the paymenté that will be made by Settling Nefendant under
this Consent Decree, and except as specifically provided in
Paragraphs 81, 82 and 84 of this Section, the United States
covenants not to sue or to take administrative action against
Settling Defeﬁdant-pursuant to Sections 106 and 107 (a) of CERCLA
for recovery of Past and Interim Response Costs at the Site, for
implementation of respbnse actions for the Simplot OU and fMC ot
Areas of the Site,‘and for recovery of Future Respénse Coéts fnr

the 3implot and FMC QU Areas of the Site. The covenant not to

sue for Past Résponse Costs shall take effect upon Lhe receipt by

EPA of the payments required by Paragraph 52 of Section XL
{Reimbursement .of Kesponse Costs). The covenant not to sue for
each Future Response Cost anq Intérim Response Cost Payment(s)
shall take effect upon the receipt by EPA of sach such payment
required by Péfaqraph 3. The covenant not Lo sue under Section
106 of CERCLA,lAQ Uu.5.C. § 9666{ for the work Lo be performed

for the Simplot OF and FMC OU Rreas of the Site shall take effect

upon Certification of Completion of Remedial Bction by EFA
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pursuant to Paragraph 48.b of Section XIV {Certification ot

Completion). ‘rhese covenants not to sue are conditionsd upon the

satisfactory performance by Settling Delfendant of its obligations

under this Consent Decree. These covenants not tc sue sxtend
only tc Settling Defendant and do nect extend to any other person.

81l. United States' Pre-certification reservations.

Notwirthstanding any olher provision ¢f this Consent Deéree, the
United Stateé reserves, and this Consent Decrea 15 without

prejudice to, the right to institute proceedings in this aétion
or in a new action, or to issue an administrative order seeking

to compel Settling Defendant (1) to perform further responss

actions relating to the Simplot and FMC QU Areas or (2) ©o

reimburse the United States for additional costs of response if,
prior to Certification of Completionfof the Remedial Action:
(i) conditions at the Simplot or FMC OUlAreas,
previously unknown to'EPA, are discovered, or
(ii) information, previously unknown wo EPA, Is
received, in whole or in part,
and these previously unknown éonditions or information together
with any.other relevant information indicates that the Remedial

Action is not protective of human health or the environment.

82. United States' Postfcertification reservations.
Notwithstanding any other provision of this Consent Decree, the
United Stalcs reserves, and this Conssnt Decree is without
prejudice to, the right to institute proéeedings in this acfion
or in a new actiof, or to issue an administracive order seeking

to compel Scttling Defendant (1) to perform l{urther response
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actions_relating to the Simplot ﬁnd FMC OU Afeas of the
(2) to réimburse the (United States for additional costs of
respoﬁse if, subsequent to Certificatrion of Compietian of the
Remedial Actioﬁ:
(1) conditions at the $implot or FMC OU Arxeas,
previously unknown Lo EPA, are diécovered, or
(1i) information, previously unknown to EPA, 1is
received, in whole or in part,
and these previously unknown conditions or this information
together with otgér relévant informaﬁion indicate that fhe
Remedial Action is not protective of human héalth or the
environment.

83. For pufposes of Paragraph 81, the information and the
conditions known to ERA shall include only that information and
those conditions known Lo EPA &35 of the ddte the ROD was Siqned
and set forth in the Record of Decision for the'Site and the

administrative record supperting the Recerd of Decision. For

‘purposes of Paragraph 82, the information and the conditions

kpown to EPA_5Hall include only Lhat informalion and those
Cénditions known to EPA as of the date of Certification of
Completion of the Remedial Action and set [forth in the Record ot
Decision, the administrative rccord Supportiqg Lhe Record of
Decision, the post-ROD administrative record, or in any
1nforﬁation received by EFA pursuant to the reguirements of this
Consent Decree prior Lo Certification of Completion of the
Remedial Action.

84. 'Ceneral reservations of rights. The covenants not T
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sue set forth above do not pertain Lo any matters other than

those expressly specified in Paragraph 80. The United States

reserves, and this Consent Decree is without prejudice to, all

rights against Settling Defendant with respect to all other

matters, including but not limited to, the following:

(a) claims based oh a failure by Settling Defendant te
meet a requirement of this Consent Decree; |

(h) liability arising from the past, pfesent, or
future disbosal, release, or threat of rélease ol Waste
Materials outside of the Simplot and FMC CU Aress of Lhe
Site;

(c). liability for future disposal of Waste Materials
at the Site, other than as prbvided in the ROD, the Work, or
otherwise ordered by EPA; |

{d) ]iabi]ity.for damages for injury to, dgstruction
of, or loss of natural resources, and for the costs of any
natural resource damage assessments;

(&) 'criminai liability:

(f) liability for viclations of federal or state law
which occur during or after implementation of the Remedial
Action;

(g) liability, prior to Certificaticn of
Completibp of the RemediallAction, tor additional
response actions that EPA determines are necessdry to

achieve Performance S5Standards, but that cannot be

tequired pursuant. to Paragraph 14 (Modification of the

‘50W or Related Work Plans);
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{(h) liakility under Section 107 of CERCLA,
42 U.S;C._§ 9607, for the cosls of any health assessment or
nealth effects study carried out under Section 104(i) of
CERCLA, 1in response to a release or threatencd rclease of
hazardous substances from the Site; and _

(i) liability under Sectiéns 106 and 107 orf CERCLA for
(a) additional response actions within the Simplot OU Area
to address releases of hazardous substances in the off=plant
éreas of the Site, as defined in Section 1.3 of the ROLD,
other than any federally permitted rzlease as defined 1n ﬂ?
U.3.C. § 9601(10) and as established by Simplot; and (k)
liabil{ty for response costs ihcurred in connection with

- such :esponse;actions.

(§) liability under Sections 106 and 107 of CERCLA for
releases of orthophosphates to groundwater from Simplot
éources other than the phosphogypsum staék.

85. HWork Takeover. If EPR determines Scttling. Defendant

has ceased implementation of any portion of the Work, is
seriously or repeatedly deficient or late in performance of the
Wofk, of in implementing the Work in a& manner wﬁich may cause an
endangerment to human health or the.environment, EPA may assune

the performance of all or any portions of the Work as EPA

determines necessary. Settling Defendant may invoke the

procedures set forth in Section XIX (Dispute Resolution),

Paragraph 66, to dispute EPA's determination that takeover of the

Work is warranted’under this Paragraph. Costs incurred by the

United States in performing the Work pursuant to this Paragraph
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shall be considered Future Response'cbsts that Settling Def;ndant
shall pay pursuant to Section XVI'(Reimbursement of Response
Costs) .

56. Notwithstandihq any other provision of this Consent
Decree, the United 3tates retains all authority and reserves all

rights to take any and all response actions authorized by law.

XXIT. COVENANTS BY SETTLING DEFENDANT
87. Covenaﬁt Not to Sue. Sukject to the rése:vations in
Paragraph 88, Setﬁl;ng Delendant hersby covenants not to sue and
agrees not to assert any claims or cauéeé-of action against the
United States with respect to the Simplot and FMC OU Areas of the
Site, and Past and fnterim and Future Resp&nse Cosls as defined
herein, or thié Consent ﬁecree, including, but not limited,to:

a. any direct or indirect cléim for reimbursement
froﬁ the Hazardous Substance Superfund (established pursuant tc
the Internal Revenue Code, 26 U.S.C. § 9507) through CERCLA
Sections 106(b)(2), 107, 111, 112, 113 or anylother provision of
law; -

b. any diaims against the Unitced States, including
any department, agency or instrumentality of tpe United States
under CERCLA Sections 107 or 113 related to the éimpiot and FMC
QU Areas of the Site, or

C. any claims drising out of response activities for
the Simplot and FMC bU.Ateas of the Site, including claims based
on EPA's selcclion of response actions, oversight of.reéponse

activities or approval of plans for such activities,

o

48. Settling Detendant reserves, and this Consent Decree is
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without prejudice to, claims agalnst the United States, subject
to the provisions of Chapter 171 of Title 28 of the United Stateé
Code, for money damages ‘for injury or loss of property Of
personal injury or death caused by the negligent or wrongful act
or omission of any employeé of the Uhifed States while acting
within the scope.ot his office or employment under circumstances
where the United States, if a private pefson, would be liable to
the claimant in accordance with the iaw of the place where the
act-or omission occurred.. However, any such claim shall not
inclﬁde a claim for any damages cauwsoed, 1n whole or in part, b#
the act or'omiésion of any person, including any contracter, who
is not a ftederal employee as that term is defined in 28 U.S.C.
§ 2671; nor shall any such claim include a claim based on EPA's
selection of response actions, or the oversight or appfoval of_
Settling Defendant's plans or activities. The foregoing applies
only Le claims which are brought pursuant to any statute other
thaﬁ CERCLA aud fLor which the waiver of sovereign immunity 1is
found in & statute other than GERCLA. |

89. Nothiné in this Consent NDecree shall be deemed to
constitute prcauthorization of a ¢laim within the meaning of
Sécfioh 111" of CERCLA, 42 U.S.C. § 9611, or 40 C.E.R.
§ 200.700(d) . |

XXIII. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

90. Nothing in this Consent Decree shall be construed to

¢create any rights in, or grant any cause of action to, any nerson

not a Party to this Consent Decrce. The preceding sentence snall

not be construed to waive oy nullify any rights thal any perscon
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not a signgtory to this Decree may have under applicable law. .
tach of the Parties eaxpressly raserves any ana all rights
(including, but not limited to, any right to céntribution),
defenses, claimsh demands,'and causes of action which each Party
may have with respect to any mattér, transaétion, or occufrence
relating 1n aﬁy way te the Site against any. person not a Party
heretg. \

91. The Parties agree, and by entering this Consent Decree
Lhis Cou;t finds, Settling Defendant‘is entitled, as of the
effective date of this Consent Decree, to pr@tection.from
contribution actions or claims as provided by CERCLA Section
113(£) (2), 42 U.5.C. § 9613(f)(2),.for malters addressed in this
Consent Decree. Settling Defendant agrees that, with respect To
any suit or claim for contribution brought by it for matters

addressed in this Consent Decree, it will nctify the United

States in writing no later than 60 days prior to the initiation

of such suit or claim. For purposes of this Paragraph, “matters

addressed in this Consent Decree” shall mean all response actions

takeo or to be taken and all response costs incurred or to be

incurred by any party or any other person or entity, including
any of their oﬁficérs, directors, emplovees, with respect to-
Simplot and FMC OU Areas.

92. Settling Defendant also agrees that with respect to any
Uil or claim Lof.contribution brought against it for matters
related to this Consent Decree it will notify in writing the
United States Within 10 days of service of the complaint on it.

In addition, Settling Defendant shall notify the United States-
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